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wDer richterliche Stand ist unabhangig" - Zur Rezeption franzosischen
Gerichtsverfassungsrechts im Polen des fruhen 19. Jahrhunderts

Martin Lohnig*

Abstract

Pressed by Napoleon at the beginning of the 19th century in many parts of Europe the French law of constitution of the courts and of procedure
was adopted. Contrary to the states founded by Napoleon these legal regulations didn’t disappear after his defeat, but instead strongly influenced
the legal development in many European countries. The article at hand examines the insofar atypical development of French law in Poland.

Key words: Judiciary history; constitution of the courts; Napoleon; Dukedom of Warsaw; Kingdom Poland; Republic of Krakow; independent

Jjudiciary.

Zu Beginn des 19, Jahrhunderts wurde unter dem
Druck Napoléons in vielen Teilen Europas franzosisches
Gerichtsverfassungs- und Prozessrecht rezipiert. Nach der
Niederlage Napoléons ist dieses Recht — anders als die von
Napoléon gegriindeten Staaten - nicht etwa einfach ver-
schwunden, sondern hat die Rechtsentwicklung vieler eu-
ropdischer Staaten nachhaltig beeinflusst. Vorliegend wird
die - insoweit atypische - Entwicklung des franzosischen
Rechts in Polen nachgezeichnet.

I. Hintergrundinformationen I

Der Frieden von Tilsit 1807 kostete das Kénigreich Preufien
fast die Halfte seines Territoriums. Napoléon und Zar Alexan-
der I. hatten sich vertraglich tiber die Neuordnung Nordosteu-
ropas geeinigt, ohne dass Friedrich Wilhelm III. von Preufen als
gleichberechtigter Verhandlungspartner zugelassen worden war.
Die preuflische Beute aus der so genannten ,dritten polnischen
Teilung” von 1795, vor allem die Provinz ,Neuostpreuien®
stdlich und westlich der Memel, wurde so zum Kern des ,Her-
zogtum Warschau®, einem Pufferstaat von Napoléons Gnaden
zwischen RestpreuBen und Rufiland.! Herzog wurde der Konig
von Sachsen der 1812 seine Befugnisse an den Warschauer Mi-
nisterrat ibertrug.”

Wie bei allen anderen napoléonischen Staatsgriindungen
wurde auch im Herzogtum Warschau franzésisches Recht ein-
gefithrt und auch dort sollte es zu einer Grundlage der sich
anschlieBenden sozio6konomischer Modernisierung werden;?
allerdings wurden nicht alle in Frankreich geltenden ,cinq co-
des“, sondern nur der code civil, der code de commerce und

schaft, Universitit Regensburg, Deutschland.

B o —

der code de la procédure civile, nicht also das Straf- und Straf-
verfahrensrecht in Geltung gesetzt. Sollte Napoléon, wie héufig
kolportiert, tatsichlich einmal gedufert haben, seine Gesetzge-
bung, vor allem der code civil, stelle seine bleibende Leistung
dar, dann war er sehr hellsichtig. Allerdings traf seine Hellsich-
tigkeit nicht ganz prizise. Denn es ist nicht das materielle Zi-
vilrecht des glinzenden Code civil, das Europa bis heute prigt,
auch wenn Stendal angeblich jeden Tag ein wenig in diesem
Gesetzbuch las, um sein Stilempfinden zu schulen - vor der tég-
lichen Lekttire des deutschen BGB unter diesem Gesichtspunkt
sei an dieser Stelle ausdriicklich gewarnt. Vielmehr ist es vor
allem das von Napoléon geschaffene Gerichtsverfassungsrecht,
dessen Spuren etwa in Deutschland, Italien, Belgien, Holland,
oder der Schweiz offensichtlich sind. Im Folgenden soll diesen
Spuren in Polen nachgegangen werden.

II. Franzosisches Gerichtsverfassungsrecht im
Herzogtum Warschau

Am 22. Juli 1807 oktroyierte Napoléon dem Herzogtum
Warschau eine Verfassung. Daf die Verfassungsgebung eigent-
lich die Befugnis des Sachsenkonigs als Souverin gewesen wire,
ignorierte der franzosische Kaiser groBziigig. Dafl Ersterer wie-
derum die Giltigkeit der Verfassungsgebung durch Napoléon
nicht in Frage stellte, ist ein Beleg fiir die tatsichlichen Macht-
verhiltnisse. Diese Verfassung fiihrte mit einem Federstrich die
modernen Institutionen ein, zu deren Einsetzung Polen sich
selbst nicht durchringen hatte kénnen,* obwohl bereits die pol-
nische Verfassung von 1791 auf den Gedanken der Gewalten-
teilung und der Volkssouverénitit beruhte. Zwar enthielt diese
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in Abschnitt VIII die ausdriickliche Bestimmung: ,Die richter-
liche Gewalt kann weder von der gesetzgebenden Gewalt, noch
vom Konig [also der vollziehenden Gewalt] ausgetibt werden,
sondern von den zu diesem Ende gegriindeten und erwahlten
Magistraturen.” Und enthielt dariiber hinaus noch verfassungs-
rechtliche Einzelbestimmungen zum Gerichtsaufbau, eine tat-
sichliche Abkehr von der hergebrachten stindischen Justiz
erfolgte auf Grundlage der Verfassung von 1791 wegen ihrer
kurzen Geltungsdauer und des Widerstands konservativer Krei-
se jedoch nicht.

Die Verfassung von 1807 reformierte das Gerichtswesen hin-
gegen umfassend. Die stéindische Gerichtsbarkeit wurde abge-
schafft und die formelle Gleichheit aller Biirger vor dem Gesetz
eingefiihrt, Art. 4. Justiz und Verwaltung wurden getrennt. Art.
74 regelte die Unabhéingigkeit des richterlichen Standes. Die
Richter wurden vom Konig auf Lebenszeit ernannt, Art. 75,
und konnten ihr Amt nur unter abschliefend genannten Vor-
aussetzungen und Durchfithrung eines besonderen Verfahrens
verlieren; damit war also nicht nur die sachliche, sondern auch
die personlich Unabhéngigkeit der Richter gesetzlich garantiert,
Art. 76. Lediglich die Friedensrichter wurden aus einer vom je-
weiligen Landtag zu erstellenden Kandidatenliste ausgewéhlt
und nur auf Zeit ernannt, Art. 73. Die Gerichtsverfahren hat-
ten den Grundsitzen der Offentlichkeit, Art. 70, und Miind-
lichkeit, CdPC, des Verfahrens zu gentigen. Eingefiihrt wurde
auch das ministcre public, eine Staatsanwaltschaft nach franzo-
sischem Vorbild, die auch in Zivilverfahren mitwirken und Kas-
sationsantrége stellen konnte; sie diente also der Uberwachung
der Justiztatigkeit durch den Justizminister. 1808 kam die Ein-
fithrung eines Notariats nach franzésischem Vorbild hinzu.

Die Normen der Verfassung zum Gerichtswesen waren frei-
lich, wie auch in anderen napoléonischen Verfassungen, recht
knapp gehalten, so dafi sie ohne Kenntnis des franzosischen
Vorbilds kaum verstindlich gewesen wiren.’ Feliks Lubienski,
der dem franzdsischen Vorbild sehr zugetane Justizminister des
Herzogtums Warschau, entwickelte das Gerichtssystem aus die-
sen Vorgaben, wobei aber auch eigenstindige Elemente in den
Gerichtsaufbau einflossen. Nach Art. 71 der Verfassung wurden
in jedem Distrikt ein Friedengericht, in jedem Département ein
erstinstanzliches Zivilgericht und schlieflich ein Appellations-
gericht in Warschau eingerichtet. Die Urteilskassation erfolg-
te anders als in Frankreich durch den Staatsrat, Art. 72, dem
zudem eine eigene Sachentscheidungskompetenz eingerdumt
wurde. Nach franzosischem Recht fithrte die Kassation zu ei-
ner Riickverweisung an ein anderes Appellationsgericht, eine
Regelung die mangels der Existenz eines zweiten Appellations-
gerichts im Herzogtum nicht in Betracht kam. Lubieriski hatte
—anders als etwa im Groherzogtum Berg geregelt — auch nicht
die Zurtickverweisung an ein auBerhalb der Staatsgrenzen ge-

legenes Appellationsgericht anordnen wollen. 1814 trat an die
Stelle des Staatsrates das Oberste Gericht, das nach der Kassa-
tion ebenfalls selbst zu entscheiden hatte.”

Mit der Einfithrung der franzosisch geprigten Gerichtsver-
fassung ging auch eine Professionalisierung der Richterschaft
einher, denn alle Richter mit Ausnahme der Friedensrichter hat-
ten nun ein juristisches Studium zu absolvieren. Im bis Ende
des 18. Jahrhunderts bestehenden stindischen Gerichtswesen
hatten Richter hingegen nicht die Pflicht, eine juristische Aus-
bildung nachzuweisen. Es gab keine Regelungen, die einheit-
liche Zugangsvoraussetzungen zum Richteramt normierten; in
aller Regel wurde das Richteramt durch adelige Grundbesitzer
und Besitzbiirger ausgeilbt.8 Das Rechtsstudium hitte einem
Richter zu dieser Zeit aber auch nicht unmittelbar genutzt,
denn anwendbar waren Gewohnheitsrecht und Stadtrecht des
Magdeburger Rechtskreises, nicht das an den Universitéiten un-
terrichtete Gelehrte Recht. Um den durch die Rechtsinderung
selbst geschaffenen Bedarf an ausgebildeten Juristen zu befrie-
digen, wurde 1808 eine eigene Rechtsschule (Szkola Prawa) in
Warschau gegriindet, die Zahl der ausgebildeten Juristen im
Herzogtum Warschau wuchs damit erheblich, eine neue Gesell-
schaftsschicht entstand.’

llI. Hintergrundinformationen II

Das Herzogtum Warschau hatte der polnischen Frage nach
1795 immerhin wieder zu einer staatlichen Gestalt verholfen,
die auch nach Ansicht der anderen européischen Michte auf
dem Wiener KongreB zu berticksichtigen war. 1815 entstand
das mit einer am 27. November 1815 in Kraft getretenen Ver-
fassung ausgestattete Konigreich Polen, das sogenannte Kon-
grefpolen, das sich aus Gebieten westlich und 6stlich der Me-
mel zusammensetzte, in ihm gingen also Teile des Herzogtum
Warschaus auf. Zu den territorialen Verschiebungen kam eine
weitere, denn von einem Pufferstaat von Napoléons Gnaden
war Polen durch die europdische Neuordnung nun zu einem
Staat von Rufilands Gnaden geworden; Polnischer Konig war
stets der russische Kaiser in Personalunion. Die Verfassung von
1815 war dem Buchstaben nach duferst liberal, durfte aber
vor allem ein Propagandainstrument gewesen sein.'® Westlich
der Memel wurde die bisherige, franzésisch geprigte Verwal-
tungsgliederung beibehalten, die Gebiete dstlich der Memel, die
einmal zur polnisch-litauischen Adelsrepublik gehért hatten,
unterstanden den Gouvernements von Wilna, Kaunas und
Grodno und damit faktisch der russischen Zentralgewalt.!! An-
dere ehemals polnische Gebiete fielen nach 1815 an Preufien,
das sogenannte GroBherzogtum Posen mit Sonderstatus bis
1850, und an Osterreich, ndmlich Galizien, Lemberg und nach
einem Aufstand 1846 auch die seit 1815 bestehende autonome
Republik Krakau, auf die noch zuriickzukommen sein wird.

> WITKOWSKI, Wojciechi, Themis Polska, Die erste polnische Rechtszeitschrift, in: STOLLEIS, Micha-el/SIMON, Thomas (Hrsg.), Juristische Zeitschrif-

ten in Europa, Frankfurt/Main, 2006, S. 141 ff., S. 145.
6 WITKOWSKI/WRZYSZCZ (Fn. 4) S. 266.
7 WITKOWSKI (Fn. 5) S. 145.

8 'WRZYSZCZ, Andrzej, Die Juristenausbildung an polnischen akademischen Einrichtingen im 19. und zu Be-ginn des 20. Jahrhunderts, in: POKROVAC, Zoran
(Hrsg.), Juristenausbildung in Osteuropa bis zum Ersten Weltkrieg, Frankfurt/Main, 2006, S. 191 ff,, S. 191 f. KRAFT (Fn. 3) S. 39.

9 KRAFT (Fn. 3) S. 39.
10 WITKOWSKI (Fn. 5) S. 143.
I Vgl. RADA (Fn. 1) S. 119.
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Die Lebensdauer des 1815 gegriindeten Kénigreich Polen
war kurz. Nach der Niederschla-gung des Novemberaufstands
von 1830 existierte es nur noch auf dem Papier, denn die pol-
ni-sche Verfassung wurde vom russischen Kaiser auBer Kraft
gesetzt, der Sejm, die polnische Armee und die kommunale
Selbstverwaltung in Polen abgeschafft. Nach dem Januarauf-
stand von 1863 wurde das Konigreich schliefilich als Weichsel-
provinz offiziell ins Zarenreich ein-gegliedert,” wenn auch, wie
Uwe Rada®3 darlegt, die Memel als Kulturgrenze erhalten blieb.
Ein souverdner polnischer Staat entstand erst wieder nach dem
Ende des Ersten Weltkriegs.

IV. Napoléonisches Recht in Polen nach 1815
1. Konigreich Polen
a. Konstitutionelle Periode

In ganz Europa wollten nach 1815 die Siegermichte das
napoléonische Recht wieder abschaf-fen und so setzte auch
RuBland fir das von ihm abhingige Kénigreich Polen einen
Ausschufy zur Erarbeitung eigener Kodifikationen ein. Und wie
fast iiberall in Europa, wo Napoléon sein Recht in Kraft gesetzt
hatte, blieben diese Bemiithungen auch in Polen ohne Erfolg.
Napoléons Recht tiberzeugte nicht zuvorderst mit Waffen, son-
dern aufgrund seiner allgemein als iberle-gen eingestuften Qua-
litdt und der Erfiillung von Postulaten der biirgerlich-liberalen
Bewe-gung. Was als Prozef der Inkraftsetzung neuen Rechts
durch die franzosische Siegermacht begonnen hatte, setzte sich
in der Folgezeit in ganz Europa als Prozef freiwilliger Rezeption
fort. Erinnern wir uns: Auch bei der Rezeption Magdeburger
Stadtrechts oder romischen Zi-vilrechts, die jeweils in groBen
Teilgebieten Europas erfolgte, war es schlicht die als iiberle-gen
angesehene Qualitit, die den Ausschlag gab. Wer weifi: Viel-
leicht hitte Napoléon gar keinen européischen Krieg entfesseln
miissen, wenn es ihm allein um die Durchsetzung seines Rechts
gegangen wire; sie wire wohl nur etwas langsamer vonstatten
gegangen.

Der polnische Kodifikationsausschufl arbeitete schleppend,
langst war das franzosische Recht wie iiberall in Europa iden-
titatsstiftend fiir die burgerliche Elite, in Polen zudem noch
Symbol der staatlichen Besonderheit Polens'* geworden. Ledig-
lich das Eherecht des code civil, der die obligatorische Zivilehe
eingefiihrt hatte, wurde 1825 durch die Wiederherstellung der
reli-giosen Form der EheschlieBung und die Wiedereinfithrung
des Scheidungsverbots abgedndert; eine Verinderung, die im
ebenfalls katholischen Frankreich tibrigens bereits zehn Jahre
zuvor erfolgt war. Weitere Anderungen betrafen das Ehegiiter-
recht und das Hypothekenrecht, also Regelungsmaterien des
Zivilrechts, die noch bis heute stark regional und traditional
geprégt sind. Die franzosisch geprigte Gerichtsverfassung hin-
gegen blieb vollstindig erhalten.

12 Vgl. RADA (Fn. 1) S. 121.

13 RADA (Fn. 1) S. 122 ff.

14 KRAFT (Fn. 3) S. 42.

15 WITKOWSKI (Fn. 5) S. 150.

16 WITKOWSKI/WRZYSZCZ (Fn. 4) S. 250.

Das V. Buch mit dem Titel ,Vom Stande der Richter, oder
der gerichtlichen Hierarchie® in der polnischen Verfassung von
1815 lehnte sich stark an die entsprechenden Bestimmungen
der Warschauer Verfassung von 1807 an. An ihrer Spitze, in
§ 138, war die sachliche Unab-héngigkeit des richterlichen
Standes geregelt, erginzt um eine neu hinzugetretene Definiti-
on derselben in § 139: ,Unter der Unabhéngigkeit der Richter
versteht man die Fihigkeit, seine Meinung beim Urtheil frei zu
aufern, ohne dabei weder durch die oberste Macht, noch durch
ministerielle Gewalt, noch durch irgend eine Nebenrticksicht
geleitet zu werden. Jede andere Erklédrung oder Auslegung von
der Unabhéngigkeit der Richter wird fiir MiBbrauch erklart.”
Die vom Kénig ernannten Richter waren von Verfassungs
wegen unabsetzbar und bekleideten ihr Amt auf Lebenszeit,
8§ 141 ff.

Der bestehende, am franzosischen Recht orientierte Gerichts-
aufbau wurde - verfassungsrecht-lich nun ausfiihrlicher geregelt
— ausdriicklich beibehalten: § 144 ordnete die Einsetzung von
Friedensrichtern an. ,Keine Streitsache kann vor ein biirgerli-
ches Gericht erster Instanz ge-bracht werden, wenn sie nicht
vorher dem betreffenden Friedensrichter vorgelegt wurde, mit
Ausnahme derjenigen, bei welchen, nach Vorschrift des Geset-
zes, eine Stihne nicht Statt ha-ben darf.“, § 145. Hinzukamen
die Gerichtshofe erster Instanz, §§ 146 ff., zwei Appellations-
hofe, § 150, eine Neuerung also, und der Oberste Gerichtshof,
»der in letzter Instanz iiber alle biirgerliche und Criminalfalle,
Staatsverbrechen [sie waren dem Hohen Nationalhof vorbehal-
ten] ausgenommen, entscheiden wird®, § 151.

Die im Jahr 1808 gegriindete Warschauer Rechtsschule ging
1816 in die Juristenfakultit der neu gegriindeten Koniglichen
Universitit Warschau tiber. Thr Niveau wird als sehr gut be-
schrieben, ihre Absolventen hatten — so wird gesagt — einen
tiberragenden Anteil ,an den Ar-beiten der Justiz und an der
Gestaltung der Rechtskultur in der Gesellschaft*.?>

b. Die Spuren verlieren sich...

Nach der Niederschlagung des Novemberaufstandes von
1831 wurde das gesamte Konigreich Polen nach russischem
Vorbild in Gouvernements gegliedert. Das Oberste Gericht
wurde zu einer Warschauer Abteilung des Regierenden Senats
in St. Petersburg, des hochsten russi-schen Kassationsgerichts,
degmdiert.16 Die Warschauer Universitit wurde geschlossen,
weil sie in den Aufstand verwickelt war. Das an die Stelle der
Verfassung tretende Organische Statut regelte zwar Aufbau und
Kompetenzen der Gerichte unverindert, enthielt aber zwei
entscheidende Abweichungen von der Verfassung 1815: Die
sachliche Unabhingigkeit der Justiz war nicht mehr geregelt.
Vielmehr bildete die Spitze des Abschnitts zum Gerichtswesen
die Aussage: ,Jede Gerichtsbehorde im Kénigreich Polen ist Al-
lergnidigst von Uns einge-setzt, und soll in Unserem Namen
handeln.”, Art. 55. Auch die personliche Unabhéingigkeit der
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Richter wurde beseitigt: ,Die von Uns ernannten Richter ver-
bleiben so lange in ihren Amtspflichten, bis sie, wenn Wir es fir
nothig befinden, davon entbunden [...] werden.”, Art. 57.

Nach dem Scheitern des Januaraufstandes 1864 wurde das
Kénigreich Polen russische Pro-vinz. Im gleichen Jahr wurde
das russische Gerichtssystem umfassend reformiert. Diese neue
russische Gerichtsverfassung wurde 1876 schlieflich auch auf
das Gebiet des ehemaligen Herzogtums Warschau erstreckt. Sie
bewirkte einerseits einen weiteren Professionalisierungs-schub,
denn erstmals wurden fachliche Zugangsvoraussetzungen auch
zum Beruf des ,verei-digten Anwalts® geregelt,” beseitigte an-
dererseits allerdings das franzosische Gerichtssystem. Dieses
System hatte den Zentralisierungstendenzen von russischer
Seite zwar am lingsten widerstanden, weil das russische Ge-
richtssystem nicht mehr zeitgemf und deshalb nicht fir eine
Ausweitung auf Polen in Betracht gezogen worden war. Nach-
dem aber in Rufiland die erwihnten umfassende Justizreformen
stattgefunden hatten, fiir die zum Teil des englische Vorbild Pate
gestanden hatte, und ein neues, teilweise wohl auf franzosische
Vorbilder zu-riickgehendes Verfahrensrecht eingefiihrt worden
war, stand einer Unifizierung nichts mehr im Wege.18

Die franzosische Gerichtsverfassung und damit die unmit-
telbar erkennbaren Spuren des fran-zosischen Rechts, waren in
Polen also beseitigt.!” In Bayern, Kurhessen und PreuBen war
die in den jeweiligen rheinischen Gebieten fortgeltende fran-
zosische Gerichtsverfassung der Sta-chel im Fleisch gewesen,
der schlieBlich dazu fiithrte, dafi bei den Reformen der Jahre
1848/49 das einheitliche bayerische, hessische und preufiische
Gerichtsverfassungsrecht — und damit mittelbar auch das Ge-
richtsverfassungsrecht des Deutschen Reichs von 1871 - in
weiten Tei-len dem franzdsischen Muster folgten. Rufiland hin-
gegen vereinheitlichte das Gerichtsverfas-sungsrecht nach eige-
nen, nicht auf der Linie des biirgerlich-liberalen Mainstream in
Europa liegenden Vorstellungen.

2. Republik Krakau

Die bereits erwahnte, im Jahr 1815 gegriindete autonome
Republik Krakau verfigte iiber ein eigenes Gerichtssystem, das
weitgehend dem Vorbild des Herzogtums Warschau nachgebildet
war29 Die Krakauer Verfassung von 1818 regelt dies in sieben
ihrer 22 Artikel: Die Justiz sollte sachlich, Art. 18, unabhingig
sein. ,Jeder, mindestens sechstausend Seelen enthaltende, Bezirk
soll einen, von der Représentantenversammlung ernannten, Frie-
densrichter haben. Seiner Amtsfiihrung ist eine Dauer von drei
Jahren gesetzt.”, Art. 14. Es wurden ein Gerichts-hof erster In-
stanz und ein Appellationsgerichtshof eingesetzt, deren Richter
auf Lebenszeit ernannt wurden, Art. 15. Alle Gerichtsverfahren
sollten offentlich sein, Art. 17. Der Zugang zum Richteramt war
in Art. 19 exakt normiert: ,Die Bedingungen, um das Richter-

7 KRAFT (Fn. 3) S. 46.

amt zu er-langen, sind: 1) das dreifligste Jahr vollendet - 2) seine
Studien auf einer der vorbemerkten hohen Schulen zuriickgelegt,
und die Doctorwiirde erlangt zu haben; 3) ein Jahr lang bei ei-
nem Gerichtsactuar gearbeitet zu haben, und eben so lange bei
einem Sachwalter in Thitigkeit gewesen zu seyn; 4) ein unbe-
wegliches Eigenthum von achttausend Gulden polnisch am Wer-
the zu besitzen, das wenigstens ein Jahr friiher, als man gewahlt
wird, erworben ist. Um ein Richteramt in zweiter Instanz, oder
die Prisidentenstelle bei einem von beiden Gerichtshofen zu er-
langen, muB man, auBer diesen Bedingungen, annoch die Stelle
eines Friedensrichters zwei Jahre hindurch bekleidet haben und
einmal Représentant [einer Gemeinde] gewesen seyn.”

Mit der Eingliederung Krakaus in die Habsburger Monarchie
verlieren sich aber auch hier die Spuren napoléonischen Rechts.
Das osterreichische Gerichtsverfassungsrecht wurde auf das
Gebiet der ehemaligen Republik Krakau ausgedehnt; auch die
Republik Krakau konnte das Innovationspotential des franzosi-
schen Rechts also nicht weitertragen. Ehemals polnische Gebie-
te waren nur insofern fiir die dsterreichische Rechtsentwicklung
von Bedeutung, als man Galizien als Experimentierfeld benutzte:
Dort wurden Gesetzeswerke zunichst einige Jahre getestet, bevor
man sie — gegebenenfalls mit Verdnderungen - fiir das gesamte
Reich in Kraft setzte.

V. Fazit

Ahnlich wie in Deutschland trug auch in Polen das franzo-
sische Recht zur Abschaffung der stéindischen Justiz, zur Ge-
staltung buirgerlicher Rechtsformen,?! zu einer Professionalisie-
rung der Justiz und zur Entstehung einer juristisch gebildeten
Intelligenzija bei. Ein unmittelbares Nachwirken der Rezeption
franzosischen Rechts bis heute ist in Polen jedoch - anders als
in vielen anderen europdischen Staaten — nicht festzustellen. Zu
eng war das Schicksal des rezi-pierten franzosischen Rechts mit
dem staatlichen Schicksal Polens im 19. Jahrhundert insge-samt
verbunden, bildete es doch einen Bestandteil polnischer Eigen-
stindigkeit vor allem ge-gen die russische Fremdherrschaft.

Allerdings wire es spannend zu sehen, ob in der Zwischen-
kriegszeit bei der Gestaltung der Gerichtsverfassung der Republik
Polen wieder an franzosische Vorbilder gedacht wurde; un-mittel-
bar augenscheinlich ist ein solches Ankniipfen allerdings nicht.
Genauso spannend wire es zu untersuchen, zu welcher Synthese
die Rezeption franzosischen Rechts als Einpflanzen franzosischer
Normen in polnischen Boden insgesamt gefiihrt hat. Polnische
Rechtshistoriker konstatieren: ,Freilich besafl das tblicherwei-
se als Geltungsgebiet des code civil angesehene Zentralpolen in
Wirklichkeit schon im ersten Drittel des 19. Jahrhunderts ein
franzosisch-polnisch-russisches  Mischsystem“.?? Die Betrach-
tung dieses Mischsystems konnte wiederum einen Baustein zu
einer vergleichenden Rezeptionsforschung bilden.

18 BEREZA, Arkadiusz, Das Modell der Friedensgerichtsbarkeit im Konigreich Polen im Hintergrund des Rus-sischen Reiches in den Jahren 1876.1915, in: SCHMID-
T-RECLA, Adrian/SCHUMANN, Eva Schu-mann/THEISEN, Frank (Hrsg.), Sachsen im Spiegel des Rechts, Koln, Weimar, Wien, 2001, S. 355 ff,, S.

355.
19 WITKOWSKI/WRZYSZCZ (Fn. 4) S. 268.
20 WITKOWSKI/WRZYSZCZ (Fn. 4) S. 251.
2 WITKOWSKI/WRZYSZCZ (Fn. 4) S. 272.

22 GIARO, Tomasz, Modernisierung durch Transfer — Schwund osteuropdischer Rechtstraditionen, in: DERS. (Hrsg.), Modernisierung durch Transfer im 19. und frithen

20. Jahrhundert, Frankfurt/Main, 2006, S. 275 ff., S. 319.
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The Sceptical Mind — Towards a New European lus Commune?
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Abstract

When it comes to the current Europeanisation of private law, it is little surprise that those, who — referring to Savigny — stress the necessity of an
organic legal development, refer to the learned ius commune as historical role model, which had once been pushed back inter alia by the un-beloved
codification movement. This essay provides an alternative view on the relationship between the ius commune and current developments in European
private law by accentuating the fundamental structural differences between both concepts. It claims that a “sceptical” historical approach might be
more useful for the future of Europe than the myth of a ‘paradise lost’,
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“[...] if history is to do its liberating work it must be as true to
Jact as it can possibly make itself, and true to fact it will not be
if it begins to think what lessons it can teach.”

Frederic William Maitland, Letters I1, p. 105

I. A la recherche du temps perdu

After the collapse of the moral and physical order in the
course of the Second World War, especially German legal schol-
ars reminded an ongoing European legal tradition and its deep
rootedness in Roman law and the ius commune. Paul Koschaker’s
study on Europe and Roman Law, written in 1947 within the
ruins of Berlin, must be understood as an educational appeal to
legal historians to keep alive in the time to come “what Roman
law has done in its 850-pears history for the law of Europe™; and
Franz Wieacker, deeply grieved by the moral disaster, regarded
legal history as an “utterance about the existence of the law in the
depth of the past” and took it now for its prior duty to save the
jurist from becoming “a mere engineer and routinier, who sacrifices
the vital spirit of the law for the commands of an extralegal authority
or the dogmatists’ dead theorems.” One feels reminded of Proust’s

narrator in A la recherche du temps perdu, who realises that he
spent almost all his lifetime dealing with trivia instead of pro-
ducing some masterpiece, which could remain relevant in the
future after his death: At the very moment of this moral disas-
ter, the only and last option to make his life somewhat useful is
to write the story of his memories; otherwise, this past would
be irretrievably lost.

Despite these attempts to rebuild the “practical relevance”
of legal history, it has nevertheless largely been identified as a
particular science of history rather than a discipline required
to understand current legal developments.® From the 1980s
on, the significant works of Helmut Coing and Reinhard Zim-
mermann changed this view fundamentally, emphasizing the
Roman foundations of the civilian tradition* and a continuous
development from the ius commune to the newly emerging Eu-
ropean private law.> At that time, the political and intellectual

Benedikt Forschner, Wissenschaftlicher Mitarbeiter, Chair for Civil Law, Roman Law and History of Ancient Law, University of Erlangen-Nuremberg.,

Germany. The author is indebted to Prof. Dr. Hans-Dieter Spengler, Prof. Dr. John Cairns, Dr. Paul du Plessis and Michael Mirschberger for numerous

discussions on this topic. The usual disclaimer applies.

Geschichte von 850 Jahren fiir das Recht Europas geleistet hat”.

P. KoscHAKER, Europa und das Romische Recht, 4th edition, 1966, p. 352: “[...] ist man cine Besinnung schuldig ither das, was es [i.c. Roman Law] in einer

2 F WIEACKER, Privatrechtsgeschichte der Neuzeit, 1952, p. 3: “Rechtsgeschichte ist uns Heutigen |...] jene Aussage iiber das Dasein des Rechts in der Tiefe der
Vergangenheit, die den forschenden wie den lernenden Juristen davor bewahren kann, ein blofer Techniker und Routinier zu werden, der den lebendigen Geist des Rechts
den Befehlen rechtsfremder Macht oder den toten Lehrsitzen der Schuldogmatik aufgeopfert hat”. Consider that Wieacker took up a contrary position exactly ten
years earlier, E Wieacker, Der Standort der romischen Rechtsgeschichte in der deutschen Gegenwart, DR 12 (1942), p. 49.

3 R. ZimmermANN, Europa und das rémische Recht, AcP 202 (2002), p. 243 at p. 246.

* R. ZimMerMANN, The Law of Obligations; Roman Foundations of the Civilian Tradition, 1996.

> H. Coing, Europiisches Privatrecht, volume I, 1985; volume II, 1989.
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climate was more favourable to enforce those ideas:® The rapid
enlargement and the increasing extension of its legislative pow-
er let the European Union move closer to the citizens of the
member states than ever before; and the emerging of Europe
as a “state-like” entity called for positive, identifying narratives
about its common traditions beyond wars and lessons painfully
learned from history. Beside this, the neo-savignian’ idea of an
organic legal development was surely a somewhat reassuring re-
ply to the deep uncertainties caused by sweeping changes after
the end of the Cold War.

Away from distinctions in detail, this “suitably renewed” ap-
proach to legal history is given mainly two tasks: instead of
merely reconstructing past law, it should provide a deepened
understanding of the present (Reinhard Zimmermann uses the
analogy of oak tree and acorn to describe the relationship be-
tween past and present’);!” and moreover, knowledge about the
past should serve as an inspiration and a connecting factor for
an organic development of current law.'! The first task might be
characterised as passive, whereas the second provides the legal
historian with an active, constructive role in building up a legal
order.!? It is hardly possible to conceal the anti-political affect
of this approach, which replaces authority ratione imperii with
authority imperio rationis.'3

When it comes to the current Europeanisation of private
law, it is little surprise that those, who — referring to Savigny
— stress the necessity of an organic legal development, refer to
the learned ius commune as historical role model,'* which had
once been pushed back inter alia by the un-beloved codification
movement. The ius commune appears here not just as a common

6

root of the national judicial systems in Europe and as an histori-
cal example of how to organise an organic, although widespread
legal order, but as an alter ego of the emerging European private
law, which has to be developed, or more precisely, as Philip Hell-
wege put it, to be “restored” in accordance with its historical
standards. >

In what follows I try to provide an alternative view on the
relationship between the ius commune and current developments
in European private law by accentuating the fundamental struc-
tural differences between both concepts. It is not my concern to
rule out the possibility of a European private law similar to the
ius commune in an unknown future. But as we will realise, legal
development is rather contingent on hardly foreseeable politi-
cal decisions than on historical inevitabilities; and the context-
dependency of the past makes it at least difficult to deduce how
the future should be designed. My analysis is therefore mainly
confined to the present and the past; the uncertainties caused
by the current politico-economical crisis of the European Union
prevent me from making any visionary predictions of its future
development.'®

Il. Beyond Authority: The lus Commune as an
Educational Process

Some Short Historical Remarks

Whereas the Justinian codification played an important, al-
though declining role in the Byzantine Empire until the final
invasion of the Turks in 1453, the legal life in the western
part of the former Roman Empire between the 6th and the

A growing number of legal scholars is following these aims now; cf. for instance H. K61z, Was erwartet die Rechtsvergleichung von der Rechtsgeschich-

te?,JZ 1992, p. 20; A. FLESSNER, Rechtsvereinheitlichung durch Rechtswissenschaft und Juristenausbildung, RabelsZ 56 (1992), p. 244; H. MACQUEEN

&A. VaQuer & S. Espiau Espiau, Regional Private Laws & Codification in Europe, Cambridge 2003; G. Hamza, Wege der Entwicklung des Privatrechts

in Europa, Passau 2004; N. Jansen, Binnenmarkt, Privatrecht und Européische Identitét, Tuebingen 2004; P. HeLtweGe, Die Riickabwicklung gegensei-

tiger Vertréige als einheitliches Problem, 2004; C. TwicG-FLesNER, The Europeanisation of Contract Law, 2008, pp. 2 et seq.; R. MicuatLs, Umdenken

fiir die UNIDROIT-Prinzipien. Vom Rechtswahlstatut zum Allgemeinen Teil des Vertragsrechts, RabelsZ 73 (2009), p. 866 at pp. 884 et seq.; recently

N. JanseN, The Making of Legal Authority, Non-legislative Codifications in Historical and Comparative Perspective, Oxford 2010.

R. ZIMMERMANN, Savigny’s legacy: Legal History, Comparative Law, and the Emergence of a European Legal Science, Law Quarterly Review 112 (1996),
. 576.

[?R. ZIMMERMANN, supra n. 3, p. 243 at p. 245.

R. ZIMMERMANN, supra n. 3, p. 243 at pp. 311 et seq.

N. Jansen, Binnenmarkt, supra n. 6, p. 79.

D. Hesaut, Feudal Law: the Real Tus Commune of Property in Europe, or: Should We Reintroduce Duplex Dominium?, EuRPrL 3 (2003), p. 301; R

ZIMMERMANN, Roman law and European legal unity, in: A. S. Hartkamp et al. (eds.), Towards a European civil code, 1994, p. 65; idem, Civil code and

civil law. The , Europeanization” of private law within the Eurpean Community and the re-emergence of a European legal science, Columbia Journal of

European Law 1 (1994), p. 63.

H. Coing, Von Bologna bis Briissel, 1989, p. 19.

Cf. recently N. JanseN, Legal Authority; supra n. 6. The same counts for Pierre Legrand’s thinking, who - vice versa — denies any possibility of the con-

vergence of the legal systems in Europe; see P. LEGRAND, European legal systems are not converging, International and Comparative Law Quarterly 45

(1996), p. 52; for a critique on Pierre Legrand, see A. WatsoN, Legal Transplants and European Private Law, Electronic Journal of Comparative Law,

vol 4.4 (December 2000), http://www.ejcl.org/ejcl/44/44-2.html.

M. Beromo, The Common Legal Past of Europe, transl. by L G Chochrane, 1995, p. 31: “From the point of view of history, then, the age of codification is over”;

E. Schrace, Utrumque Ius. Uber das romisch-kanonische ius commune als Grundlage europiischer Rechtseinheit in Vergangenheit und Zukunft, RIDA

39 (1992), p. 383. Rolf Knuetel, however, stresses the paramount importance of Roman Law, see R. KNUETEL, Rechtseinheit in Europa und Romisches

Recht, ZEuP 1994, p. 244; idem, Ius Commune und Romisches Recht vor Gerichten der Européischen Union, JuS 1996, p. 768.

P. HeLuweGe, Die Riickabwicklung gegenseitiger Vertrige als einheitliches Problem, 2004, p. 6; see also N. JANSEN, Binnenmarkt, supra n. 6, p. 79; idem,

Authority, supra n. 6, p. 8: “empirically adequate reconstruction of the legal spstem”.

See also T. Giaro, Europdische Privatrechtsgeschichte: Werkzeug der Rechtsvereinheitlichung und Produkt der Kategorienvermengung, Tus Commune

21 (1994), p. 1 at p. 37: “Die Frage ob, wann, wie und welche Rechtsfiguren ,wiederkehren’ werden, gehort ja weder der Rechtsgeschichte noch der Rechtsdogmatik,

sondern der Rechtsfuturologie an”.

See P. SteIN, Roman Law in European History, 8th edition 2004, pp. 35-36; G. Mousourakis, The Historical and Constitutional Context of Roman

Law, 2003, pp. 397-410.
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11th century was mainly influenced by widespread local laws
of the diverse Germanic tribes.!8 Although these local laws
contained elements of Roman law and did surely not express
a pure “Germanic character” of any kind whatsoever,"” their
intellectual penetration of the Roman legal heritage was less
sophisticated than in the East.?’ The practical turning point in
the West might have been the discovery?! of a manuscript of
the Digests from the 6th century in Pisa at about 1050,% even
though - as it is mostly the case in history — this single event
was not solely responsible for the subsequent development.?
Above all, the rapid social and economical changes during this
time** created a strong practical need for a law, which was - un-
like the diverse local laws — abstract and flexible enough to deal
with the varying socio-cultural problems; and the ongoing con-
troversy between the empire and the papacy about the extent
of the respective powers was in particular a controversy about
political theories® and - linked to this - the interpretation of
ancient legal documents.2®

Without these social, economical, and political impacts,
the mere discovery of the Littera Pisana would probably not
have caused such a sweeping effect on the legal development
in Europe. The practical needs served as breeding ground for
the intensified intellectual penetration of Roman law?” and fos-
tered the formation of a university scene, which - built up on
the myth of Bologna?® - eventually ranged from Italy, Spain
and Portugal to the German Empire and the Netherlands in

the 16th century: Beside Bologna, the significant law faculties
in Naples, Padua, Orléans, Montpellier, Salamanca, Valladolid,
Codmbra, Prague, Vienna, Heidelberg, Cologne, Erfurt, Leuven
and Douai may be mentioned.

Although a wide gap among the different universities per-
sisted in regard to their particular teaching quality, their general
teaching methods did not differ substantially until the early
16th century;* and especially since Accursius’ Glossa ordinaria
was published sometime before 1263, a uniform basic docu-
ment was available which helped to harmonise legal educa-
tion.** This - mostly — homogenous teaching system, the use
of Latin as common /ingua franca and the students” proverbial
wanderlust, which let them travel per mare et terras,3! gave birth
to a new class of internationally oriented and European trained
jurists. Over the years, these jurists gained influential positions
in administrative departments and courts and helped to give
practical effect to the former theoretical learned law. Assisted
by the church, which already possessed an evolved court organi-
sation, the learned ius commune could gain significant impact on
the legal practice within the European countries.

Beyond Political Authority

Given this background, Norbert Horn correctly character-
ised the forming of the ius commune primarily as an “educational
process”, which was mainly developed by analysing and pene-
trating the Justinian Codification (and the Decretum Gratiani)

18" As Maurizio Lupoi could plausibly show, a uniform Germanic legal order did not exist; see M. Lupor, The Origins of the European Legal Order, 2000,

©
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pp. 16-25. Lupoi’s work was a substantial contribution to relativise Marco Scovazzis’ influental picture of an homogenous Germanic Bund; see, for
instance, M. Scovazzi, Le origini del diritto germanico. Fonti, preistoria, diritto publico, 1957; idem, Scritti di storia del diritto germanico, 1975.
Ernst Levy has the merit to having raised awareness of this fact and having caused vibrant debates on that topic; see E. LEvy, The West Roman Vulgar
Law. The Law of Property, 1951; idem, Westromisches Vulgarrecht. Das Obligationenrecht, 1956. For a balanced sketch of Levy’s work see D. Liess,
Roman Vulgar Law in Late Antiquity, in: B. Sirks (ed.), Aspects of law in late antiquity: dedicated to A. M. Honoré on the occasion of the sixtieth year
of his teaching in Oxford, 2008, pp. 35-53.

See P. SteIN, supra n. 17, pp. 38-43. Nevertheless it would be improper to refer to the Germanic tribe laws as being simply vulgar’; see E WieacKer,
Vulgarrecht” und Vulgarismus’. Alte und Neue Probleme und Diskussionen, in: Studi in onore di Arnaldo Biscardi I, Milan 1982, pp. 33-51; D. Liess,
supra n. 19, pp. 35 - 53.

It is controversially discussed whether the manuscript was discovered by accident or if some jurists searched for it specifically; after having read about
the Digests in the Institutes; cf. C M RADDING, Vatican Latin 1406, Mommsen’s Ms. S, and the reception of the Digest in the Middle Ages, SZ 110
(1993), p. 501 at p. 545.

The manuscript is now stored at the Bibliotheca Laurenziana in Florence.

G. MousourAkis, supra n. 17, p. 423.

See M. BeLLoMO, supra n. 14, pp. 55-58.

G. MousourAkis, supra n. 17, p. 423.

The importance of the reception of Roman Law in terms of developing a theory of imperial power which does not bestows the right to choose the
emperor on the pope is pointed out by ] MuLpooN, Empire and Order: The Concept of Empire, 800-1800, 1999, p. 87; on the rivalry between imperial
and papal claims see G. DiLcuEr, Der mittelalterliche Kaisergedanke als Rechtslegitimation, in: D. WiLLowerr (ed.), Die Begriindung des Rechts als
historisches Problem, 2000, p. 153 at p. 161.

As a document stored at the Bodleian Library in Oxford reveals, the students distanced themselves from rhetoric and philosophy, claiming that “we do
not study useless things”; Oxford, Bodleian Library, Rawl.C.427, fol. 70ra; see M. BELLOMO, supra n. 14, p. 114.

On Irnerius, Pepo and the myth of Bologna see M. BeLLomo, supra n. 14, pp. 112-122; E. SeacNEsi, Wernerius bononiensis iudex. La figura storica
d’Irnerio, Florence 1970; L. Scumucae, Codicis Iustiniani et Institutionum baiulus. Eine neue Quelle zu Magister Pepo von Bologna, Tus Commune 6
(1977), p. 1; G. Mazzanty, Irnerio: contributo a una biografia, Rivista Internazionale di Diritto Comune 11 (2000), p. 117.

H. Coing, Die juristische Fakultit und ihr Lehrprogramm, in: idem (ed.), Handbuch der Quellen und Literatur der neueren européischen Privatrechts-
geschichte, volume II: Neuere Zeit (1500-1800), 1977, p. 53.

E. ScHrAGE, supra n. 14, p. 383 at p. 395; N Horn, Die legistische Literatur der Kommentatorenzeit, in: H. CoING (ed.), Handbuch der Quellen und
Literatur der neueren europdischen Privatrechtsgeschichte, volume I: Mittelalter (1100-1500), 1977, p. 268.

R. pE RocoskL, De certamine animae. Invectio contra goliardos: ,Per mare, per terras, quasi paper inutilis erras®; see O. DoBIACHE-ROJDESVENSKY, Les
Poésies des Goliards, 1931, p. 184. On the travel activties especially of the German students see W. J. CourTeNAY, Study Abroad: German Students at
Bologna, Paris and Oxford in the Fourteenth Century, in: W. J. CourTENAY & J. MIETHKE (eds.), Universities and schooling in medieval society, 2000,
pp. 7-31.
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as homogenous textual groundwork.>? This process generated
a learned law, a (theoretically) universal law beyond space and
time, and a law which did not, from its internal point of view,
require any actual imperial command or order. The validity of
the law was rather justified on an abstract, metaphysical level,
through the authority of the cultural heritage, which stood for
a common tradition with the Roman princeps and the Holy
Roman Empire.®* It would be mistaken to take the jurists of
the ius commune for un-political scholars in ivory towers; in fact,
the reasons underlying the investigation of the ius commune were
thoroughly political,** and it is well known how intensively the
Bolognese jurists supported the rulers of their time.* But nev-
ertheless, from its own systematic standpoint, the learned ius
commune was an un-political law, because by creating the future
it remained linked to the past, and bound by tradition it had to
resist ideological political interventions as far as possible.

lIl. The lus Communitatis and the Ideology of the
State
Distrust in Political Authorities

When the Lando Commission started to formulate the Prin-
ciples of European Contract Law (PECL) in 1982, its mem-
bers surely aimed to pick up the thread of exactly this tradi-
tion; the same counts for its successors, the European Group
on Tort Law, the Research Group on EC Private Law (Acquis
Group), and - last but not least — the Study Group on a Eu-
ropean Civil Code.>” In fact, the work of these commissions
has much in common with the work of the medieval jurists:
Apart from (especially methodological) differences in detail,*®
all of these projects are carried out privately without any gov-
ernmental mandate, are strictly limited to a scientific, apolitical
approach on law (although the underlying aims might be any-
thing but apolitical)*?, and are based on the belief in legal au-
thority beyond the ideological framework of the modern state.
Among the academic legal scholars,*® Manlio Bellomo points
out his distrust in political, state-run authorities most authen-

%)
3

N. Horn, supran. 29, p. 264.

3% See N. Jansen, Legal Authority, supra n. 6, p. 33.

34
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tically, and his thoughtful remarks are worth to be quoted in
full length: “In 1943 I had to witness blood and pain, tragedies and
despairs, and 1 had to learn the meaning of starvation during the war
and the post-war-period. It is difficult for me still to believe in the “com-
manders’, and it is difficult for me to believe that their heroic deeds can
serve as impetus for a culture which follows the principles and aims of
humanity and civilisation.”*!

The Ideology of the State as Legal Coordinate:

Incompatibilities between the lus Commune and the lus
Communitatis

I doubt whether this conception of law is compatible with the
basic principles of European law as they have been developed
until now. The European ius communitatis is still well-entrenched
in the ideologies of the state. As far as I can see, there are also
no signs that these legal coordinates are seriously fading,.

The relationship between the European and the national
legal order is basically characterised by “direct effect”? and
“supremacy”®®. Underlying this is the idea of the European
Union as a partly sovereign entity with a state-like personality.
I consciously do not speak of a sovereign entity or a state, since
the sovereignty is limited by the authorisation given by the Eu-
ropean member states, and this enduring dependency surely
appears contrary to Georg Jellinek’s three basic elements of
a state: state territory, state people and, last not least, state pow-
er.* But having these crucial differences in mind, it is justified
to emphasise the focus of the European Union on the ideologies
of the state, the borrowing of their arguments and reasoning fig-
ures and their transfer at a higher level. Neil Walker recognised
(inter alia) holism and magisterialism as dominant narratives of
the concept of state.* By referring to the European Union as
a “new legal order” and equipping its law with direct effect and
supremacy, the EC] undoubtedly adheres to these narratives.
Also the project of the European Parliament to formulate a Eu-
ropean Civil Code*® is in accordance with these principles: The
idea of the codification is almost paradigmatically connected
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German readers; it is not part of the Italian and English editions.
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with the era of the modern state.?” Compared to that, the draft-
ing of the ‘Common Frame of Reference’ seems to be almost
less ambitious; but it can be said “that it shall be backed in some
way by the legislative authority of the European Union” *8

The ideologies of the state as legal coordinates are not (yet)
fading.*’ Surely, the globalisation caused an increasing depen-
dency of states - especially the European states — on each other,
and the law is in search of answers for the new challenges. One
answer is the transfer of power to the EU as a higher interna-
tional level. This caused conflicts between national states and
the EU on questions of sovereignty: When Advocate General
Jacobs put forward his idea of a “civis europeus™” - using Latin,
the lost lingua franca, as a sign of European commonness’! -
he emotionally attacked the colourful mess of diverse national
states; against this, the German Bundesverfassungsgericht recently
made clear that the German Constitution unchangeably guar-
antees the national state, claiming that there is absolutely no
legal way for Germany to take part in a project that ends up in
a unified European state.”? But this general conflict does not
question the idea of sovereignty in any way. It questions the sov-
ereignty of the single member state or vice versa the EU, but it
perfectly deals with the intellectual framework of the ideologies
of the state. In the current crisis it is surely about the political
authority of Greece, but not in order to question the ideology
of political authority, but in order to save the political authority
of the EU. In other words: The ever growing EU does not attack
the idea of the state, but of the member state; it is not leaving the
ideologies of the state, but is adopting them.

The newly emerging forms of unchartered law have not (yet)
the potential to jeopardise these ideologies. Be it Global Ad-
ministrative Law (GAL), “new governance methods” like the
Open Method of Coordination (OMC) or Global General Law
like the United Nations Security Council: Firstly, they are all
linked to very specified areas, if not to say to the margins of
law, and do not provide any answers to the general problems
of daily social life; and secondly, they are all covered by state

law, anyway.

It is also not yet possible to make any serious judgement
of the future success or failure of the private research groups
mentioned above on a long-term basis. The Principles of Euro-
pean Contract Law had an undeniable impact on the so called
“modernisation” of the German law of obligations in 2001;3
but given the fact that the majority of the reformed rules fea-
tured a “European character” already before, this is not overly
surprising. Until now, nothing suggests a similar success of the
Principles of European Tort Law, whose implementation would
require much stronger modifications of the respective national
legal orders.”* And be that as it may: As long as the harmonisa-
tion relies on a government-run authoritative order, it does not
question the ideologies of the state. Surely, it can be observed
by now that courts occasionally consult these privately formu-
lated principles.® But they take them into account only if they
are authorised to do this by their respective national laws, and
do not treat these principles as independent sources of law. Also
the EC] points out constantly, that the national courts’ obli-
gation to interpret the law in accordance with the European
treatises and secondary law rules “cannot serve as the basis for an
interpretation of national law contra legem”>% It might come to an
“organic assimilation”” between the national legal orders beyond
state-run legislation one day, and national courts might — as
the commentary on the Principles of European Contract Law
urges them to do - adjudicate even contrary to their national
laws then.’® It is not the point here to discuss whether such
a development is to be welcome or not. But given the fact that
the UNIDROIT (International Institute for the Unification of
Private Law) is working on issues of legal unification already
since 1940 without having any strong impact on the basic prin-
ciples of private law,>? one can be at least sceptical whether this
could happen anytime soon. That is not to say that the ideolo-
gies of holism and magisterialism will remain intact forever. But
I doubt that the time has already come to write their obituary.

A system which takes legislation for a top-down-process is
hardly compatible with the system of the ius commune as a role
model. The ius commune was aimed at constructing the future

47 Cf. T. Giaro, supra n. 16, p. 1 at p. 35: “Mit dem Projekt des europdischen Schuldrechtsgesetzes ziehen es die Zivilisten und die Rechtsvergleicher vor, an den Code Napoléon

und an das BGB anzukniipfen”.
48 N. JanseN, Legal Authority, supran. 6, p. 15.

4 For a contrary viewpoint see N. WALKER, supra n. 45, p. 13 at pp. 33-44. This is also the tendency of J. ScHwarze & R. ZIMMERMANN (eds.), Globalisierung
und Entstaatlichung des Rechts, Volume I &I, 2008; N. JanseN & R. MicHAELS (eds.), Beyond the State. Rethinking Private Law, 2008. Cf. also R. MICHAELS,
supra n. 6, p. 866 at p. 885; N. MacCormick, Questioning Sovereignty. Law, State and Practical Reason, 1999, reprinted 2008, esp. chapter 8, pp. 123-136.
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57 R. ZIMMERMANN, supra . 36, p. 39.

ECJ Case 212/04 - Adeneler [2006] ECR 1-6057, paragraph 110; see also EC] Case 80/86 -Kolpinghuis Nijmegen [1987] ECR 3969 and ECJ Case 105/03

58 Art. 9:102, Comment D: “Under these principles the aggrieved party has a substantive right to demand and to enforce a non-monetary obligation. Granting an order for
performance thus is not in the discretion of the court; the court is bound to grant the remedy, unless the exceptions of paragraph (2) and (3) apply. National courts should grant
performance even in cases where they are not accustomed to do so under their national law.”

39 R. ZIMMERMANN, supra n. 36, p. 10; R MICHAELS, supra n. 6, p. 866 at p. 868.
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by reconstructing the past; it could (and had to) leave this task
to the “experts for the past”, the learned lawyers. The current
ius communitatis is (still) aimed at constructing the future by po-
litical decisions of a sovereign, whether they are in accordance
with the past or not. Modern thinking, as Wieacker put it, is
the victory of the presuppositionless reason over revelation and
the authority of the past.?’ It would be mistaken to assume that
tradition does not play any role in that thinking. But tradition is
distinct from the past as a historical fact: It is the ever changing
narration of the past,! its fairy tale, which is rather embedded
in the present than it is embedding the present in the past. The
past is alive through tradition, but just in a way it complies with
the respective conditions of the present; it can be made useful
to support political decisions,*? but it does not and cannot play
any autonomous role in legitimating their validity. In a system
like that, a ius commune without any political authority is in fact,
to quote Justice Holmes, an “omnibrooding presence in the sky”.¢3

IV. The lus Commune as a Role Model for Legal
Harmonisation?

It is exactly that form of modern re-narration of the past,
which tends to characterise the process of the expansion of the
ius commune as an essentially uniform and steady “reception” of
the Roman law:** The common past of Europe, which is also,
and especially, a past full of wars, blood and tears, full of con-
tradictory political and philosophical ideas, is contrasted with
a “common legal past of Europe”, which should serve as an ar-
gument for a future, “in which national barriers will be in great parts
dismantled”.®

The picture of a European legal unity during the late middle
ages and the Early Modern Age is at least inaccurate. The dis-
tinctions between the legal systems of England and the rest of

Europe are well known.®® But also regarding the continental
European countries, even though most®” of them shared the
forming of a learned ius commune to some extent, the assump-
tion of a “common legal past” must be relativised: Firstly, the
local emergence of the ius commune took different time spans;
and secondly, it did not result in a uniform legal layer which
stretched from one end of Europe to the other, but in a col-
lection of (some) common legal rules with nevertheless partly
logically differing interpretations. Above all, the practical im-
pact of these common rules in the different European countries
was dependent on the existence of local laws, which overrode
the subsidiary ius commune. In fact, the “system of the ius com-
mune” stands not so much for overall legal unity as for the de-
velopment and elaboration of a new systematic approach to law,
anew methodology, which never aimed at building up a uniform
legal order. Unfortunately, it is not possible to describe this in
detail here; some very short notes must therefore suffice.
Wherever the customary law already contained substan-
tial elements of Roman law before, the new ideas could fall on
good soil and emerge quite speedily.®® This especially goes for
Italy®” and Southern France’, whereas in the north of France
— partly as a consequence of Pope Honorarius IlI’s decree “Su-
per specula”, which banned the teaching of Roman law from
the University of Paris’' — a dense and ramified net of local
coutumes™, chartes de franchises™, priviléges™ and (in the more spa-
cious territories) atours” hampered the invasion of the new and
alien law. A detailed examination of the situation in Spain also
confirms the impression of a legal hotchpotch, which indeed
contains some common — especially methodical - elements, but
is far from being clear, uniform and homogeneous. Although
the Spanish jurists could revert to a Romanistic tradition’® and
studied intensively the learned law from Italy and France,”” not
very much Spanish literature on the Justinian codification exists

F WIEACKER, supra n. 2, p. 30; see also N. Jansen, Legal Authority, supra n. 6, p. 16.
61 M. KryGier, Law as Tradition, Law and Philosophy, 5 (1986), p. 237.

62 Cf. A. WyrreLs, Historical Expertise and Methods in a Forensic Context, in: idem (ed.), History in Court, 2001, p. 35.
63 Southern Pacific Co. v. Jensen, 244 U.S. 205, 222 (1917), J. Holmes dissenting.

64

insame Rechtswissenschaft”.

65 M. BeLLomo, supra n. 14, p. xvii.
66

H. CoIng, supra n. 5, volume I, 1985, p. 7: “Uber Jahrhunderte hatten die Linder Mitteleuropas ein gemeinsames Recht, ein Ius Commune, und eine geme-

It is, however, not true that the ius commune as amalgam of Roman and canon law did not play any role in the development of English law; see, for

instance, R. H. HeLmuorz, The Tus Commune in England. Four Studies, 2001.

67

18.

68 G. MOUSOURAKIS, supra n. 17, p. 423.
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storia giuridica meridionale, 1970, pp. 213-313.
70

On the - often neglected - specific situation in eastern Central Europe, especially in Poland and Hungary, see T. Giaro, supra n. 16, p. 1 at pp. 13-

On the situation in Italy see the classical study by E BranDILEONE, Il diritto bizantino nell’Italia meridionale dall’VIIT al XII secolo, in: idem, Scritti di
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On the development of the School of Orléans see R. FEENSTRA, Lécole de droit d’Orléons au treiziéme siécle et son rayonnement das I'Europe médicva-
le, Revue d’histoire des facultés de droit et de la science juridique 13 (1992), p. 23; on its influences on Italy see E. M. MEljrs, Etudes d’histoire du
droit, Volume III, Leiden 1959, pp. 3-148, and B. Parapis1, La scuola di Orleans, un’epoca nuova del pensiero giuridico, in: idem., Studi sul Medioevo
Giuridico II, Rome 1987, pp. 965-981.

On the political background of the decree see R. C. van CaENEGEM, An Historical Introduction to Private Law, 1992, p. 82; W. ULLMANN, The Prohibi-
tion of Roman Law at Paris, Juridical Review 60 (1948), p. 177.

The coutumes of Normandy, Bretagne, Touraine, Anjou and Borgogne survived.

Beauvais; Laon; Amiens; Lille and Ruen.

Nimes; Bordeaux.

Famous examples are the atours from the duke of Burgundy and the duke of the Bretagne as well as the atours from the abbots of Sainte-Genevicve
and Saint-Germain-des-Prcs.
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N. Horn, supra n. 30, p. 268.
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until the 15th century (the same applies to Portugal)”®. Instead,
the literary scene is dominated by glosses and commentaries on
the widespread local laws,” which have been largely codified
already from the 11th century on.®" These local laws served as
a protective barrier against influences of more abstract, general
laws quite successfully; as the fate of the Fuero Juzgo, the Fuero
Real and the imposing Libro de las Leyes shows, even on the
higher level of the ius proprium attempts to unify the legal land-
scape were — at least partly — doomed to failure.

The most substantial changes in the course of the recep-
tion were surely experienced by the German law, but this de-
velopment started significantly later than in Italy or Southern
France, and its intensity and radicality eventually featured
specific traits of a German “Sonderweg”. The situation in Ger-
many between the 12th and late 14th century with its focus on
the compilation®! and penetration®? of local laws reminds on
the varied Spanish legal landscape. But from the late 15th cen-
tury onwards, the received Roman law could succeed, especially
due to the jurisdiction of the Reichskammergericht, which was
founded in 1495 by the Imperial Diet in Worms. When the
learned law finally reached its last peak with Savigny temporary
winning his battle against Thibaut, the pan-European ideology
had already merged into the idea of national states.

Given this background, the process of the demise of the ius
commune, starting with humanism and proceeding with the emer-
gence of the national state, is not so much a practical break, but
an adoption of new theoretical foundations to an already exist-
ing legal fragmentation. The codification movements consoli-
dated the fissuring of Europe by powerfully imposing national
legal rules. On the national level, they finally achieved more
legal unity than the ius commune could ever gain previously;®
but the idea of a pan-European common law, derived from ven-
erable Roman sources and academically penetrated by a class of

78 N. Horn, supra n. 30, pp. 300 - 302.

internationally educated jurists, a law beyond national borders
and state authority, had ceased to be.

Against this background it is anything but surprising that
a really comprehensive uniform system of Private Law could
never arise in Europe. A legal legacy common to most of the
current European member states is surely the law of contract.
Aside from some mutations especially in the 19th century,*!
which only had (and have) marginal practical effects,® its still
existing principles have been developed before the national cod-
ification movements, combining (theological as well as secular)
natural law doctrines with Thomistic Aristotelianism and will
theories.%¢ But even here, despite their common foundations,
some rules differ quite significantly among the European states,
such as the rules on offer and acceptance,®” contractual formali-
ties®® and contractual liability®”. In comparison to contractual
law, the regulations on tort, unjustified enrichment and prop-
erty have much less in common.” It is not about doubting joint
pan-European roots — the law of tort might bear on the actio legis
Aquiliae; the law of unjustified enrichment on the Roman condic-
tiones, Pomponius D.12.6.14, D.50.17.206 and the late scholas-
tic doctrine of restitution; and the law of property surely refers
in some way to the Roman traditio.”" But that does not mean
a lot. Among the national legal systems, there is still no agree-
ment on the very basic problem of strict liability;’* the essential
question whether a claim for restitution on unjust enrichment
requires a corresponding financial loss is answered differently;”®
and neither the transfer of ownership?® nor more detailed legal
constructions like the retention of title?> are harmonised - just
to mention some striking examples. A unified European private
law, which also comprehensively regulates tort law, law of un-
justified enrichment and property, would therefore be “a unique
project without any historical role models” %
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V. The Sceptical Mind: Lessons from the Ius Commune

One is tempted to see what one wants to see; and one wants
to see, what one needs: As Saint-Exupéry could show, the adults
are not even capable of distinguishing between a hat and a boa
constrictor eating an elephant.”” This is, surely, not their fault:
A boa constrictor eating an elephant looks like a hat, indeed.

The concept of the ius commune, as it is outlined above, has
relatively less in common with the current basic concept of the
ius communitatis. The European legal orders undeniably share a
common heritage, and this led to some strikingly similar rules,
especially in contract law. But the reception of the Roman law
was never a uniform process, never ended up in a unified legal
practice, and - above all - is based on principles which are deep-
ly distinct from the coordinates of the modern European legal
order. One might reproach me for not having understood the
signs of the times, for remaining stuck in modernity instead of
moving forward into a postmodern, “postpositivistic”*® open-
ness. But despite all the prophecies of doom, I simply doubt
that the ideology of the state, the ideology of holism and mag-
isterialism, has already ceased to be.

If history should be, according to Maitland, “as true to fact
as it can possibly make itself”,% it has undoubtedly an unsettling
potential.!% Its relation to tradition!”! can be characterised
as an ongoing tension: Instead of being aimed at constructing
a role model for the present, such a history deconstructs the re-
spective fairy tales about the past; instead of providing current
political decisions with a higher-ranking historical authority, it
relentlessly unveils their autonomy and relativity. This is not its
intention - but all too often the corollary result.

Does this approach to legal history end up in a pure art pour
I’art, which is not only pointless, but even, due to its unsettling
potential, dangerous? I do not think so. Firstly, in showing us the
“otherness” of the past and its respective path-dependency,'*? it
presents us with a foil against which we can deepen our under-

97 A. DE SAINT-ExUPERY, Le Petit Prince, 1943, chapter 1.

standing of the present we live in: We get aware of the narra-
tives which underlie our own legal systems by contrasting them
with the past, and by investigating alternative systems we rec-
ognise not only the relativity of the past, but also the relativity
of the present. This eventually facilitates rational evaluations
and reforms of our own legal systems. And secondly, and this is
probably even more important, it shows that legal development
is anything but self-evident, far away from being a steady de-
velopment!% such as ‘from status to contract’.!* The breaches
of continuity, the inconstancies and — in Alan Watson’s words —
the diverse unforeseeable “legal transplants”'® which can be ob-
served in legal history make it difficult to believe in the neces-
sity or even inescapability of an organic progression of the law:
All too often utterly unsystematic and ‘inorganic’ political deci-
sions are at the basis of legal developments.'% From its internal
point of view, the ius commune had a rather un-political character;
but its rise based on the political need for a centralised bureau-
cracy and the strong support the law faculties got from politics
therefore.!” As Roul von Caenegem put it: “If the ius commune
influenced the modernization of government, it did not cause it: things
had started to move before the legum professores were teaching and their
pupils manning the councils of state and the law courts”.'%® In France,
the significant writings of Dumoulin, Bourjon or Pothier did
not have the impact to bring about legal unification; they in-
dispensably contributed to its formation, but eventually the
project was accomplished through the political will and power
of Napoleon.!”” And the German debate between Savigny and
Thibaut, which was to a great extent a debate about contempo-
rary political issues,''” was finally settled by the political power
which “put an end to the bickering among the jurists.”''! Perhaps the
political circumstances in Europe will allow or even support the
reinvention of the historical ius commune one day; but without
political support, its emergence — which would probably not
end up in a harmonised European law — seems very unlikely.
By deconstructing the self-evident authority of traditional

%8 ]. Basenow, Das BGB im kiinftigen européischen Privatrecht. Der hybride Kodex, AcP 200 (2000), p. 445.

9 E W. MarrLanp, Letters II, ed. by P N. R. Zutsti, 1995, p. 105

190 0n the threat of historicism cf R. GornoN, Historicism in Legal Scholarship, The Yale Law Journal 90 (1981), p. 1017 at pp. 1018-1024.
101 On “tradition” understood as ever changing “narration” of the past see above II.

1921 do not believe that we can completely escape the hermeneutic circle, but I think we can pragmatically minimise its risks by making us constantly
aware of it. On the challenges of that approach see M LossaN, The Tools and Tasks of the Legal Historian, in: M. LossaN & A. Lewis, Law and History,
2004, p. 1 at pp. 8 et seq.; on the hermeneutic circle see H. G. Gapamer, Wahrheit und Methode. Ergéinzungen, Register, 2nd edition, 1993, p. 109.

13T, Giaro, supra n. 16, p. I at p. 20. On evolutionary_ theories of law see very recently H.-P. Harerkamp, Rechtsgeschichte und Evolutionstheorie, in: L.
Siep, Evolution und Kultur, 2011, p. 35; C. Henke, Uber die Evolution des Rechts, 2010.

104 Cf. H. MaINg, Ancient Law, 1861, Chapter 5: “[...] we may say that the movement of the progressive societies has hitherto been a movement from Status to Contract.”
For a critique of Maine cf. E W. MartLanD, Letters I, ed. by C. H. S. Firoor, 1965, p. 222. On Maine’s ideological motives see recently K. MANTENA,
Alibis of Empire: Henry Maine and the Ends of Liberal Imperialism, 2010.

105 A, Warson, Legal Transplants: An Approach to Comparative Law, 2nd edition, 1993.

196 Cf. R. v. JHERING, JhJb 5 (1861), p. 368 et seq.: “Jene so oft gedankenlos nachgebetete Lehre von dem ,organischen Werden', der Entwicklung von innen heraus |...]
trigt doch die Gefahr einer kaum minder grofen Verirrung nach der anderen Seite in sich, namlich die: den Werth und die Bedeutung der menschlichen Thatkraft, die
Rolle, die der freie Entschlup, die Reflexion und Absicht in der Geschichte spiclen, ebenso zu unterschitzen, als jene Auffassung sie iiberschitzte”. Jherings critique on
Savigny is not entirely fair, since Savigny never denied the impact of political decision, cf. C. E v. SavicNy, System des heutigen Rémischen Rechts,
volume I, 1840, Vorrede XIII: “Alles Gelingen in unserer Wissenschaft beruht auf dem Zusammenwirken verschiedener Geistestitigkeiten |[...]”.

1970n the constitutio ,Habita“ see P STEIN, supran. 17, p. 54.

108R. v. CAENEGEM, supra n. 34, p. 78.

109R. v. CAENEGEM, supra n. 34, p. 78.

110 See J. Ruckerr, Idealismus, Jurisprudenz und Politik bei Friedrich Carl von Savigny, 1984.

HIR. v. CAENEGEM, supra n. 34, p. 35.
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myths and by showing up alternatives, legal history is the scepti-
cal mind, which reminds the political power on its own specific
responsibility: The main features'!? of legal development do not
result from an unevitable course of history, but from a number of
political decisions.!!3

Those sceptical answers are not always politically rewarded.
When Barbarossa asked the Bolognese jurists Martinus and Bul-
garus for a historical legitimation to rule as dominus mundi, Bulgar-
us carefully denied for precise forensic reasons; Martinus, however,
gave the favoured answer and received a horse as a gift. Bulgarus’

famous response tells a lot about the relationship between schol-
ars and their political supporters: Amisi equum, quia dixi equum,
quod non fuit equum.'* Does the understanding of the historical
concept of the ius commune help to understand current develop-
ments in European Private Law? Yes, it does — ex negativo. And,
above all: It reminds that the current as well as the forthcoming
European developments are not self-evident, not the result of an
“organic” path of history, but the outcome of political decisions.
This is surely not an answer to win horses. But it might be more
useful for the future of Europe than the myth of a ‘paradise lost’.
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Die Hildesheimer Stiftsfehde 1519-1523
Claudia Lydorf*

Abstract

The Hildesheim Diocesan Feud receives little attention in the historical research. Only few relevant monographs have been published. The
standard works are not easily accessible and some are not even obtainable via external borrowing or document delivery service. Furthermore these

standard works all date form the beginning of the 19th century.

This article presents the participating parties, the causes and the course of the Great Diocesan Feud. In addition the final peace negotiations
and the effects of the feud on the future development of the Prince-Bishopric of Hildesheim, the Principality of Brunswick-Wolfenbiittel and the

Principality of Liineburg will be outlined.

Key words: Hildesheim Diocesan Feud; Great Diocesan Feud; Treaty of Quedlinburg; imperial election of the Holy Roman Empire;
Liineburg-Hildesheim alliance; Battle of Soltau; Prince-Bishopric of Hildesheim; Prince-Bishop John 1V of Saxe-Lauenburg; Bishop Francis
of Minden; Emperor Charles V.; Francis 1 of France; Principality of Brunswick-Wolfenbiittel; Henry the Younger of Brunswick-Wolfenbiittel;
Henry V. Duke of Brunswick-Liineburg; Henry V., Prince of Wolfenbiittel; Henry the Elder of Brunswick-Wolfenbiittel; Henry IV,

Einleitung

Die Hildesheimer Stiftsfehde wird als die ,letzte groBe Feh-
de!* des Mittelalters bezeichnet, wobei sie in der jiingsten
Forschung nur wenig Beachtung findet. Die monographischen
Abhandlungen, die sich der Thematik widmen, stammen beide
aus der Zeit vor 1920 und sind selbst auf dem Wege der Fern-
leihe nur begrenzt zugénglichz. Dabei lasst die Hildesheimer
Stiftstehde die Griinde fiir das Scheitern oder den Erfolg der
mittelalterlichen Landesherren im Raum des heutigen Nieder-
sachsens bei ihren Bestrebungen nach Verdichtung ihrer Herr-
schaft erkennen. Gleichzeitig bieten sich Einblicke in die regio-
nalpolitischen Strukturen des niedersichsischen Raumes und
Erkenntnisse iiber die Wechselwirkung von landesherrschaftli-

* Claudia Lydorf, M.A. (Saarbriicken), Deutschland.

chen Strukturen mit reichspolitischen Konflikten®. Dabei hat
die in der Hildesheimer Siftsfehde angelegte Verkniipfung re-
gionaler mit reichspolitischen Auseinandersetzungen nicht nur
eine komplizierte Frontstellung der Gegner zur Folge, sondern
bedingt eine ganze Reihe von Motiven und Faktoren, welche
den Verlauf der Fehde um das Stiftsgebiet entscheidend pragen.
Um die Entstehung und den Verlauf des Konfliktes richtig beur-
teilen zu konnen, mussen daher zuerst die Konfliktparteien, ihr
politischer Hintergrund, ihre politischen Motive und Biindnis-
se vorgestellt werden, bevor der Verlauf der Hildesheimer Stifts-
fehde geschildert werden kann. Abschlieend soll die Frage ge-
kldrt werden, welches die mafigeblichen Faktoren fiir Ausbruch,
Verlauf und Ende der Fehde gewesen sind.

' Boetticher, Manfred von, Niedersachsen im 16. Jahrhundert (1500 - 1618), in: Geschichte Niedersachsens, hg. von Hans Patze, Christiane van
de Heuvel, Dritter Band Teil I: Politik, Wirtschaft und Gesellschaft von der Reformation bis zum Beginn des 19. Jahrhunderts, Hannover, 1998,

S. 1-100, hier: S. 37.

2 RoBmann, Wilhelm. Doebner, Richard, Die Hildesheimer Stiftsfehde, 2 Béinde, Hildesheim, 1908; Varnové, Elsa, Die Anfénge der Hildesheimer
Stiftsfehde und die Chroniken H. Brandis und J. Oldecop, Hildesheim, 1919.

% Die Stiftsfehde bietet aber auch Quellenzeugnisse, die fiir weitere Fragestellungen von grofem Interesse sind: Lehnhoff, Hans WA., Zeugenver-
nehmungen Elzer Biirger tiber die Hildesheimer Stiftsfehde (1519-1523). Eine verstreute familienkundliche Quelle, in: Norddeutsche Familien-
kunde 30 (1981) S. 161-164; Hellfaier, Detlev, Der Totenschild Burchards I. von Oberg (T 1522). Ein Beitrag zur Geschichte der Hildesheimer
Stiftsfehde und zur Heraldik des 16. Jahrhunderts, in: Die Diozese Hildesheim in Vergangenheit und Gegenwart 48 (1980) S. 9-20; Nix, Matt-
hias, Ick prise di, Brunswike! Hermann Botes Lieder zur Hildesheimer Stiftsfehde, in: Braunschweiger Jahrbuch 74 (1993) S. 27-65; Ders., Der
Adler, der Léwe und die Lilie. Ein weiteres Lied Hermann Botes zur Hildesheimer Stiftsfehde?, in: Braunschweiger Jahrbuch 75 (1994) S. 73-84;
Kruppe, Michael, Die Politik von Nordhausen Miithlhausen und Goslar wihrend der Hildesheimer Stiftsfehde, in: Harz-Zeitschrift 61 (2009) S.

155-161.
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Motive und politischer Hintergrund der Beteiligten

In der Hildesheimer Stiftsfehde standen sich die Partei des
Bischof Johann IV. von Hildesheim und die Partei der welfi-
schen Herzoge gegentiber.

1. Bischof Johann IV. von Hildesheim

1504 war Johann IV. zum Bischof von Hildesheim gewahlt
worden und erhielt 1511 die Weihe*. Kernpunkt seiner fiirstli-
chen Politik war der Versuch, seine landesherrschaftlich relativ
machtlose Stellung zu verbessern®. Dabei wurde er jedoch mit
verschiedenen Problemen konfrontiert, die sich aus der spezifi-
schen finanziellen und geographischen Lage seines Stiftsgebie-
tes ergaben.

Zum Ersten stellte die finanzielle Situation des Stiftes ein
Hindernis fir seine Verdichtungsbestrebungen dar. Das Stift
war hoch verschuldet und die Mehrzahl seiner Giiter und Bur-
gen waren an die Stiftsritter verpfindet®. Um seine Landesherr-
schaft stirken zu konnen, musste Johann IV. diese Verschul-
dung abbauen und sich wieder in den Besitz der verpfindeten
Giiter bringen, damit er seine weltlichen Herrschaftsbefugnisse
austiben konnte. Zu diesem Zweck schrankte er die Ausgaben
fiir seine Hofhaltung ein und erhob Schétzungen vom ganzen
Land, was der Wiedereinlosung der verptindeten Stiftsburgen
diente’.

Zum Zweiten hatte die Lage des Stiftsgebietes - mitten in
den welfischen Stammlanden - schon in den Amtszeiten von Jo-
hanns Vorgingern zu Auseinandersetzungen mit den Herzogen
von Braunschweig - Lineburg gefiihrt®. Besonders die Stifts-
burgen hatten beim Ausbau und Erhalt der politischen Macht-
stellung des Bistums schon immer eine grofie Rolle gespielt”.
Sowohl die Hildesheimer Bischofe, als auch die welfischen Her-
zoge hatten zur Abgrenzung ihrer Gebietsanspriiche Burgen er-
richtet, wobei die Bischéfe es verstanden hatten, die strategisch
glinstig gelegenen Stiftsburgen mit ihnen treu ergebenen Vasal-
len zu besetzen und somit ein Netzwerk informeller Herrschaft
in ihrem Stift aufzubauen. Diese Politik wollte der Bischof nun

Berlin, 1996, S. 339-341, hier: S. 339.

Ebd.

w ~ o w!

S.796-797, hier: S. 796.

wieder verfolgenm. Damit setzte er sich in direkte Konkurrenz
zu den Verdichtungsbestrebungen der Stiftsritter und seiner un-
mittelbaren Nachbarn, den welfischen Herzogen'!.

2. Stadt Hildesheim

Eine weitere wichtige Rolle in dieser Fehde sollte die Stifts-
hauptstadt Hildesheim spielen!2. Im Verhéltnis zu den Hildes-
heimer Bischofen gelang es ihr bereits im 13. Jahrhundert, sich
der bischoflichen Landesherrschaft weitestgehend zu entziehen,
ohne jedoch den Status einer freien Stadt zu erlangen!3. Thr
Selbstbewusstsein beruhte zum einen auf ihrer Stellung als Han-
sestadt, die durch ihren Handel mit Tucherzeugnissen und dem
Vertrieb von Bier wohlhabend geworden warl4. Zum zweiten
beruhte es auf der Mitgliedschaft im Sichsischen Stidtebund,
in dem sie Riickhalt gegen die erstarkende Macht der Landesher-
ren suchte. So hatte die Stadt am 17. Januar 1514 mit Goslar,
Magdeburg, Braunschweig, Gottingen, Hannover und Einbeck
ein Biindnis zur Abwehr unrechter Gewalt und zur Festigung
des Reichsfriedens geschlossen. Daher nehmen die Stéidte die-
ses Bundes eine wichtige Rolle bei den Vermittlungsversuchen
in der Fehde ein'>. Im Zuge dieser Emanzipationsbestrebungen
war es wiederholt zu Auseinandersetzungen zwischen der Stadt
Hildesheim und den Hildesheimer Bischofen um die Rechte
der Stadt gekommen'®. Auch die ersten Amtsjahre von Bischof
Johann waren nicht frei von diesen Machtkimpfen. Dennoch
stand die Stadt wihrend der Hildesheimer Stiftsfehde loyal auf
Seiten des Bischofs. Grund hierfiir war der Versuch der Stadt,
von dem Konflikt zu profitieren und ihre Position gegeniiber
dem Bischof und den umliegenden Herzogtiimer auszubauen.
Indem sie die starke Konkurrenz der weltlichen und geistlichen
Herzogtiimer in dem zersplitterten Gebiet ausnutzte, war es
ihr schon friither gelungen, sich dem Druck der Landesherren
zu entziehen!”. Getreu dieser Politik lieB sie sich den Eintritt
in die Fehde auf Seiten des Bischofs ausdriicklich mit zwei bi-
schoflichen Privilegien belohnen. In den beiden Urkunden vom
31. Mai 1519 erteilten Bischof und Domkapitel der Stadt Hil-

Aschoff, Hans-Georg, Johann, Herzog von Sachsen-Lauenburg, in: Bischéfe des Heiligen Romischen Reiches 1448 - 1648, hg. von Erwin Gatz u.a.,
May, Georg, Die deutschen Bischofe angesichts der Glaubensspaltung des 16. Jahrhunderts, Wien, 1983, S. 288.

Bertram, Adolf, Geschichte des Bistums Hildesheim, Zweiter Band, Hildesheim und Leipzig 1916, S. 1.
Aschoff, Hans-Georg, Hildesheim (ecclesia Hildesemensis) in: Bischofe des Heiligen Romischen Reiches 1448-1648, hg. von Erwin Gatz, Berlin, 1996,

Schnath, Georg, Vom Sachsenstamm zum Lande Niedersachsen. Grundziige der staatlichen Gebietsentwicklung im Niedersichsischen Raum, Hanno-

ver, 1966, S. 40; Plumer, Erich, Hildesheim, in: LexMA 5 (1991), Sp. 16-18, hier: Sp. 18.

19" Gebauer, Johann, Geschichte der Stadt Hildesheim, Bd. I, Hildesheim, Leipzig 1922, S. 148; Boetticher, S. 61.

11 Gebauer, S. 148; Schmidt, Heinrich, Heinrich, d. A., Herzog von Braunschweig-Liineburg, in: NDB 8 (1969), S. 350, hier: S. 350; Ders., Heinrich, d.
J., Herzog von Braunschweig-Liineburg, in: NDB 8 (1969), S. 351-352; Boetticher, S. 35.

12 Bertram, S. 31.

13 Jan, Helmut von, Biirger, Kirche und Bischof im mittelalterlichen Hildesheim, in: Niederséchsisches Jahrbuch fir Landesgeschichte 49 (1977), S. 67-
84, hier: S. 73, 75f,, 81, 83; Plumer, Hildesheim, in: LexMA 5 (1991) Sp. 18.
14 Puhle, Matthias, Der Sichsische Stidtebund. Entstehung und Wirkung, in: Hanse Stidte Biinde, Die siichsischen Stidte zwischen Elbe und Weser um

1500, hg. von Dems., Magdeburg, 1996, S. 24.
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Doebner, Richard, Urkundenbuch der Stadt Hildesheim, Teil 8, Hildesheim, 1901 (ND Aalen, 1980), Nr. 531.

Bertram, Adolf, Geschichte des Bistums Hildesheim, zweiter Band, Hildesheim, Leipzig, 1916, S. 16. Puhle, S. 26 £.; (vgl. zur gleichen Vorgehensweise
durch die Stth Braunschweig: Konig, Joseph, Landesgeschichte (einschlieflich Recht, Verfassung und Verwaltung), in: Braunschweigische Landesge-
schichte im Uberblick, hg. von Richard Moderhack, Braunschweig, 19772, S. 61-109, hier: S. 67).
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desheim ein Monopolprivileg iiber das Ausschenken von Bier
im Hildesheimer Stiftsgebiet und gaben den aus Hildesheimer
Biirgern bestehenden Truppenteilen das Recht, im Fehdefall in
der Stadt zu tibernachten!8.

Ein weiteres Motiv fiir den Eintritt in die Fehde auf Seiten
des Bischofs war das schlechte Verhiltnis der Stadt zu den wel-
fischen Herzogen. Da diese wiederholt und teilweise mit Er-
folg versucht hatten, die Rechte, der in ihrem Gebiet liegenden
Stadte zu beschneiden, beftirchtete Hildesheim ein dhnliches
Schicksal, wenn der Bischof in der Fehde unterliegen sollte. Da-
her unterstiitzte die Stadt den Bischof als den weniger starken
Stadtherrn. Diese Haltung tritt deutlich bei Verhandlungsver-
suchen mit den welfischen Herzogen wihrend der Belagerung
Hildesheims 1522 zu Tage. Herzog Heinrich d. J. bot dem Biir-
germeister und den Ratsherren Frieden an, wenn die Stadt sich
von ihrem Bischof lossagen und die Braunschweiger Herzoge als
erbliche Schutzherren anerkennen sollte. Als die Hildesheimer
Biirger von diesen Bedingungen erfuhren, losten sie das Treffen
gewaltsam auf. Dies dokumentiert ihre Furcht, von der Herr-
schaft des auf ihre Unterstiitzung angewiesenen Bischofs unter
die Herrschaft eines méchtigeren Stadtherren zu geratenw.

3. Stiftsritter

Wie bereits oben dargestellt, war das Verhiltnis zwischen
den Stiftsrittern und Bischof Johann, durch dessen Sparpolitik
und Bestrebungen nach Verdichtung seiner Herrschaft, bela-
stet.2] Zum endgiltigen Bruch zwischen Bischof und Stifts-
rittern kam es, als Johann 1513 damit begann die Stiftsgiiter
und -biirgen zwangsweise einzuldsen?Y. Dies bedeutete fiir die
Adeligen des Stiftes neben dem Verlust der finanziell eintrigli-
chen Amter, auch den Verlust der strategisch wichtigen Burgen
und somit eine doppelte Machteinbufe. Diese EinbuBen schir-
ten die Angst vor dem sozialen Abstieg. Unter der Fiihrung
des einflussreichen und finanzstarken Grafen Burchhard von
Saldern wandte sich der beunruhigte Stiftsadel schutzsuchend
an die welfischen Herzoge. Da viele der betroffenen Ritter oft
gleichzeitig Lehnsabhingige des Bischofs und der welfischen
Herzoge waren und sie mit den welfischen Herzogen das In-
teresse verband, das Machtstreben des Bischofs zu stoppen,
fanden die Stiftsritter bei den Herzogen Unterstiitzung gegen
den Bischof2!. 1516 und 1518 kommt es daher zwischen ihnen
zum Abschluss von zwei, gegen den Bischof gerichteten Biind-
nissen.

18 Doebner, Nr. 594 und Nr. 595.

4. Die welfischen Herzoge

A. Vorbedingungen

Eine zentrale Rolle in diesem Konflikt spielen die welfischen
Herzoge Heinrich der Jingere, Erich I. und Heinrich der Mitt-
lere, die alle den Titel Herzog von Braunschweig -Lineburg tru-
gen. Dieser Umstand war durch die Teilungen des welfischen
Herzogtums bedingt, von denen fiir dieses Thema zwei rele-
vant sind. Einmal die Teilung von 1409 / 1428 in die Hauser
Braunschweig und Lineburg und zum zweiten die Teilung des
Hauses Braunschweig 1495 in die Hauser Braunschweig - Wol-
fenbiittel und Braunschweig - Calenberg. In der Folge kam es
zu einem starken Konkurrenzkampf zwischen den neuen, sehr
verkleinerten Herzogttimern, die alle nach Ausbau und Expan-
sion ihrer Herrschaft strebten Ausgangspunkt fiir den Gegen-
satz zwischen den welfischen Herzogen war der von Herzog
Heinrich d. A. von Braunschweig - Wolfenbiittel, gemeinsam
mit Heinrich d. M. von Lineburg und Erich I. von Calenberg
unternommenen Versuch nach Ostfriesland zu expandieren,
um Zugang zur Nordsee zu erhalten. Das gleiche Ziel verfolgten
aber auch Herzog Karl von Geldern und Karl von Habsburg-
Burgund. Die Expansionsbestrebungen der welfischen Herzoge
scheiterten am Tod Heinrichs des Alteren, dem sein Sohn Hein-
rich der Jiingere nachfolgte, und dem diplomatischen Geschick
des Grafen Edzard von Ostfriesland, dem es gelingt, sich durch
Vertrige mit Karl von Geldern und Karl von Habsburg-Burgund
zu retten?2,

In dieser Auseinandersetzung werden zwei sich tiberschnei-
dende Konflikte sichtbar. Zum ersten der reichs- und europa-
politische Konflikt um die Nachfolge von Kaiser Maximilian L,
der seit 1517 das politische Klima im Reich Gberschattete. Als
Kandidaten hierfir standen Konig Franz I. von Frankreich und
Erzherzog Karl von Habsburg- Burgund in Konkurrenz. Als im
Januar 1519 Kaiser Maximilian I. starb, begannen sich der Kon-
flikt um die Thronkandidatur und der Konflikt um die Hildes-
heimer Stiftsfehde zu tberlagern. Die Entscheidung, welcher
dieser beiden Kandidaten unterstiitzt wurde, beeinflusste nicht
nur die Biindniszugehorigkeit der Beteiligten in der Stiftsfehde,
sondern auch den Verlauf der Fehde?23.

Fiir den siegreichen Habsburger Kandidaten, den neu ge-
wihlten Kaiser Karl V. bedeutete die Stiftsfehde die Gelegenheit
seine Macht in Norddeutschland zur Geltung zu bringen, sich
politisch gegentiber Klerus, Adel und Kurfiirsten zu profilieren

19" Schmidt, in: NDB 8 (1969), S. 350, 352; Schnath, Georg, Liibbing, Hermann, Engel, Franz, Niedersachsen, in: Geschichte der deutschen Lander, 1.
Band: Die Territorien bis zum Ende des Alten Reiches, hg. von Georg Sante, Wiirzburg, 1964, S. 360; Hoffmann, Peter, Niedersachsische Geschichte,
in: Geschichte der deutschen Linder: Entwicklungen und Traditionen vom Mittelalter bis zur Gegenwart, hg. von Werner Kiinzel, Werner Rellecke,
Minster, 2005 (ND 2008), S. 227-254. Euling, Karl, Die Chronik des Johan Chronik des Johan Oldecop, Stuttgart, 1891, S. 100; Stanelle, Udo, Die
Hildesheimer Stiftsfehde in Berichten und Chroniken des 16. Jahrhunderts, Hildesheim 1982, S. 56; Gebauer, S. 157; Chronik des Johan Oldecop, S.

46 und 118.

20" Chronik des Johan Oldecop, S. 41; Gebauer, S. 148.
2

(1974), S. 489-491, hier S. 490.

Chronik des Johan Oldecop, S. 129; Stanelle, S. I; Boetticher, S. 36; Bertram, S. 11; Jan, Helmut von, Johann IV. von Hildesheim, in: NDB Band 10

22 Stanelle, S. 1; Konig, S. 66; Schnath, Liibbing, Engel, S. 359 und S. 362; Puhle, S. 26f.; Boetticher, S. 34.

23 Stanelle, S. 2: Gebauer, S. 151; Boetticher, S. 36.
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und an den Gegnern seiner Kandidatur ein Exempel zu statu-
ieren. Gleichzeitig wird im Ostfriesland- Konflikt aber auch der
regionalpolitische Gegensatz zwischen den welfischen Herzo-
gen deutlich. Herzog Heinrich von Liineburg, der aufgrund der
Lage und Grofe seines Territoriums iiber eine gute Ausgangs-
basis verfiigte, war bereit mit dem entschiedensten Befiirwor-
ter der franzosischen Kandidatur, Herzog Karl von Geldern,
zusammenzuarbeiten. Dies war gleichbedeutend mit der Un-
terstiitzung des franzosischen Thronanwirters. Im Gegensatz
dazu war Erich I. von Calenberg von Jugend an ein personlicher
Freund seines Taufpaten Kaiser Maximilian I. und ein Anhén-
ger des Hauses Habsburg gewesen??. Trotz der Wendung der
Habsburger im Ostfrieslandkonflikt gegen die Weisen, tibertrug
sich diese Loyalitit auf den habsburgischen Kaiserkandidaten
Karl. Erich gelang es auch, Herzog Heinrich d. J. fir seine Sei-
te zu gewinnen?>. Diese unterschiedliche Parteinahme fir die
habsburgische und die franzésische Seite brachte eine reichspo-
litische Dimension in den bevorstehenden Konflikt.

B. Herzog Heinrich der Jiingere von Braunschweig-
Wolfenbiittel und Herzog Erich I. von Braunschweig-
Calenberg

Die Politik Heinrichs d. J. von Braunschweig-Wolfenbiittel
folgte der seines Vaters, Heinrich dem Alteren, in dem er die
Verdichtung seiner Herrschaft anstrebte. Dazu wollte er sich
wieder in Besitz der Rechte der reichen Stidte seines Gebietes
bringen und die Expansionsbestrebungen seines Vaters fortset-
zenZ®. Dieselbe Intention findet sich auch bei Herzog Erich I.
von Calenberg. Daher waren beide daran interessiert ihre vor
1495 herrschaftlich zusammen gehorenden Gebiete durch einen
direkten Verbindungsweg wieder miteinander zu verkniipfen.
Dies wurde jedoch durch das dazwischen liegende Stiftsgebiet
verhindert. Diese Uberlegung sorgte fir ein gemeinsames Vor-
gehen der beiden Herzoge gegen den Bischof von Hildesheim.
Des Weiteren stofien sie aufgrund der Verdichtungsbestrebun-
gen Bischof Johanns auf Probleme bei ihrer eigenen Expansi-
onspolitik. In dem Umstand, dass viele Stiftsritter nicht nur
Lehnsménner des Bischofs, sondern auch der welfischen Her-
zoge waren, sahen sie die Méglichkeit, durch Schutzbiindnisse
mit diesen ihre politischen Interessen gegeniiber dem Bischof
zu verteidigen und sich so den direkten Zugang zwischen ihren
Gebieten zu sichern.

Wesentliche Voraussetzung fiir den zukiinftigen Erfolg ihrer
Politik sollte das gute Verhiltnis zu Karl V. werden, so dass die
Kaisertreue ein bestimmendes Element ihrer Politik wurde?”.

C. Bischof Franz von Minden

Franz von Minden war als jiingerer Sohn von Heinrich d. A.
fiir die geistliche Laufbahn bestimmt worden, fiir die er keine
Neigung empfand?®. Seine Regierungszeit in Minden war von
ununterbrochenen militarischen Auseinandersetzungen mit
seinen Nachbarn bestimmt, auf deren Gebiete er Anspriiche
erhob??. Withrend der Fehde stand er im Sinne der Familien-
politik auf Seiten seines dlteren Bruders Herzog Heinrich des
Jingeren. Im Zuge des sich auftuenden Gegensatzes mit dem
Herzog von Liineburg kam es zu Ubergriffen des Bischofs von
Minden auf Hildesheimer Gebiet und auf Gebiete von Lehns-
abhingigen Heinrichs von Liineburg. Diese Ubergriffe blieben
von der Gegenseite nicht unbeantwortet, so dass sie zusitzlich
zur Eskalation des Konfliktes beitrugen®C.

D. Herzog Heinrich der Mittlere von Liineburg

Es wurde schon angerissen, wie Herzog Heinrich von Liine-
burg im Ostfrieslandkonflikt in Gegensatz zum Haus Habsburg
geraten war, aber infolgedessen Kontakt zum franzdsischen
Kénigshaus erhalten hatte, den er durch die Ausbildung seiner
Sohne am franzosischen Hof vertiefte. Seine Unterstiitzung fiir
den Gegner Karls von Habsburg verstirkte seine Rivalitit zu
seinen nichsten regionalpolitischen Konkurrenten, seinen wel-
fischen Vettern Heinrich und Erich3!. Zum endgiiltigen Bruch
mit den Braunschweiger Herzogen fiihrte seine eigenméchtige
Vorgehensweise bei der Verpfindung von gemeinsamen welfi-
schen Besitzungen, die unter der Verfigungsgewalt aller wel-
fischen Herzoge standen. Diese besonders gewinnbringenden
Homburg-Eversteinischen Giiter waren dem Hildesheimer Stift
seit fast hundert Jahren verpfindet gewesen.45 Wahrscheinlich
als Reaktion auf die Hilfegesuche der Stiftsritter hatten Her-
zog Heinrich d. J. und Erich I. diese 1514 gekiindigt, obwohl
1513 ein Vertrag zwischen Heinrich von Lineburg und Bischof
Johann abgeschlossen wurde, indem sich Heinrich, ohne Riick-
sprache mit seinen Vettern, wieder eine hohe Pfandsumme von
Bischof Johann fir diese Gebiete hatte auszahlen lassen. Auf-
grund dieses Vertrages verweigerte Bischof Johann die Heraus-
gabe der Giiter an die Braunschweiger Herzoge. Neben diesem
konkreten Anlass sorgten weitere naqhbarschaftliche Konflikte
und Rivalititen, die besonders in den Uberfallen Franz von Min-
dens auf Lineburger und Hildesheimer Gebiet ihren Ausdruck
fanden, dafir, dass dieser gemeinsame Gegensatz aus Heinrich
von Lineburg und Bischof Johann Verbiindete machte32.

Im Jahr 1517 schlossen sie ein Biindnis fiir den Fall einer
Fehde gegen Bischof Franz von Minden. In diesem Biindnis

24 Aschoff, Johann, S. 340; Boetticher, S. 34ff.; Friedland, Klaus, Erich L, Herzog von Braunschweig- Lineburg (Calenberg), in: NDB 4 (1959), S. 584,

hier: S. 584.
25 Boetticher, S. 35, 76.
26 Schmidt, Heinrich d. A. und Heinrich d. J., S. 350ff.
27 Ebd., S. 352; Boetticher, S. 76.

28 Aschoff, Hans-Georg, Franz, Herzog von Braunschweig-Lineburg-Wolfenbittel, in: Bischofe des Heiligen Romischen Reiches 1448-1648, hg. von

Erwin Gatz, Berlin, 1996, S. 192-193, hier: S. 193; Boetticher, S. 61.
29" Aschoff, Franz, S. 193.
30 Stanelle, S. 2; Boetticher, S. 36

31 Jan, Johann IV, S. 400; Schmidt, Heinrich Heinrich der Mittlere, Herzog von Braunschweig-Liineburg-Celle, in: NDB 8 (1969), S. 350-351, hier:

S.351.

32 Chronik des Johan Oldecop, S. 57; Stanelle, S. 1f.; Gebauer, S. 149£.; Konig, S. 66; Boetticher, S. 36; Aschoff, Johann, S. 339.
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wurde, neben militérischer Unterstiitzung, auch eine Nachfol-
geregelung vereinbart, die bestimmte, dass ein Sohn Heinrichs,
Franz von Lineburg, die Nachfolge von Bischof Johann im
Bistum antreten sollte. Dies stellte eine zusétzliche Bedrohung

fir die Expansionsbestrebungen Heinrichs d. J. und Erichs 1.
dar33,

1. Fazit

Zusammenfassend betrachtet, war bei allen landesherrschaft-
lichen Kraften dieses Konfliktes das Motiv der Verdichtung ih-
rer Herrschaft entscheidend fiir ein Eingreifen. Aufweiche Art
dieses Eingreifen erfolgte, hing von den spezifischen Gegeben-
heiten ihres Herrschaftsgebietes ab. Um die Landesherren grup-
pierten sich dann kleinere Herrschaftseinheiten, wie die Stadt
Hildesheim und die Stiftsritter, die diese Konstellation fiir die
Ausdehnung ihrer Herrschaftsinteressen auszunutzen versuch-
ten.

Verlauf der Hildesheimer Stiftsfehde

[. Eskalation des Konfliktes

Ausgangspunkt fir die Zuspitzung der Auseinandersetzung
waren die Jahre 1512 und 1513, in denen der Bischof begann,
die verpfindeten Stiftsgiiter und -biirgen wieder auszulosen.
Einige der Stiftsritter wehrten sich durch Klagen gegen die Ein-
l6sung oder erklarten Bischof Johann die Fehde, was die Ver-
mittlung der Landstinde nétig machte. Endgiltig eskalierte
der Konflikt im Jahr 1518, als die einflussreichen Grafen von
Saldern, nach einem Schiedsspruch der Landsténde, die ihnen
verptindeten Giiter zugunsten Bischof Johanns raumen mus-
sten und die Stiftsritter daraufhin erneut ein Biindnis mit den
welfischen Herzégen eingingen. Im Juni 1518 erklarte Graf
Burchard von Saldern Bischof Johann die Fehde. Neben den
Ubergriffen des Bischofs von Minden, kam es nun zu Brand-
schatzungen und Pliinderungen durch den Stiftsritter®*. Dabei
erhielt er Riickendeckung durch seine Biindnispartner Herzog
Erich I. und den Bischof von Minden, in deren Gebiete er sich
nach seinen Pliinderungsziigen zuriickziehen durfte®>.

Il. Fehdevorbereitungen und Biindnisse

1. Bundnis der Hildesheimer

Durch die zunehmenden Obergriffe wurde die Situation far
den Hildesheimer Stift, aber auch fiir den Herzog von Liineburg
immer unertriglicher. Am 14. Februar 1519 schléssen Heinrich
von Liineburg und Bischof Johann als Reaktion auf diese Uber-
griffe ein Angriffsbiindnis gegen Heinrich d. J. und Franz von

33 Gebauer, S. 150; Stanelle, S. 1.
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7 Boetticher, S. 39; Bertram, S. 14, 16, 18; Gebauer, S. 151.
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(1927), S. 270-294, hier: S. 287.
40 Gebauer, S. 154.

Minden. Diesem Biindnis traten die Landstinde, lehnsabhin-
gige Adelige Heinrichs von Lineburg und der Sachsische Stid-
tebund bei. Finanzielle Unterstiitzung erhielt die Hildesheimer
Partei von Herzog Karl von Geldern und, aufgrund der Bemii-
hungen Heinrichs von Liineburg, vom franzosischen l((')nig%.

2. Bundnis der welfischen Partei

Die welfische Partei hatte sich bereits 1518 durch ein Biind-
nis zwischen den Braunschweiger Herzdgen und den Stiftsrit-
tern formiert. Daneben standen ihnen der Schwager Erichs L,
Georg von Sachsen, die Landgrafen von Hessen, die ebenfalls in
diesen Raum expandieren wollten, und alle welfischen Anver-
wandten in kirchlichen Positionen zur Seite, so u. a. Erzbischof
Christoph von Bremen und Verden, Bischof Erich von Pader-
born und Osnabriick, die Bischofe von Geldern, Mecklenburg
und MeiBen. Im Gegensatz zur territorial gepragten Hildeshei-
mer Partei findet sich hier eine grofie iberregionale Machtak-
kumulation37.

I1I. Verlauf der Fehde

1. Fehdeerklarung und Schlacht auf der Soltauer Heide

Am 18. April 1519 erklarten der Bischof von Hildesheim
und Herzog Heinrich von Lineburg den Braunschweiger Her-
zdgen die Fehde und beantworten gleichzeitig militarisch die
Ubergriffe der welfischen Partei. In der Anfangsphase der Feh-
de konnte die Hildesheimer Partei auch militérische Erfolge
verbuchen, u.a. die Kapitulation Mindens. Am 28. Juni 1519,
dem Tag der Kaiserwahl, kam es zur Schlacht auf der Soltauer
Heide, die mit einem Sieg fir die Hildesheimer Partei endete.
Zugleich gelang es ihnen, viele Adelige der welfischen Partei u.
a. Herzog Erich 1. gefangen zu nehmen?®.

Da fast der ganze Norden des Reiches in diese Auseinan-
dersetzung involviert worden war, kam es durch die Vermitt-
lung der, um den Reichsfrieden besorgten Kurfirsten zu einem
fiinfmonatigen Waffenstillstand3®. In dieser Zeit sollte durch
Verhandlungen die Fehde endgiiltig beigelegt werden.

2. EinfluRnahme auf den Kaiser durch die welfische Partei

Unterdessen sahen die Braunschweiger Herzége gute Chan-
cen das Blatt zu ihren Gunsten zu wenden, da am 28. Juni 1519
der von ihnen unterstiitzte habsburgische Kandidat zum Kaiser
gewihlt worden war*0.

Herzog Heinrich d. J. und die Ehefrau Herzog Erichs L,
Herzogin Katharina, trafen Karl V. in Briissel und fithrten Kla-
ge gegen die Partei Bischof Johanns, indem sie diese beschul-
digten Gegner Karls V. zu sein. Sie argumentierten, dass sie

* Chronik des Johan Oldecop, S. 54ff;; Bertram, S. 13; Jan, Johann IV, S. 490; Aschoff, Franz, S. 193; Aschoff, Johann, S. 339; Boetticher, S. 36,

% Chronik des Johan Oldecop, S. 76ff; Bertram, S. 16; Aschoff, Franz, S. 193; Gebauer, S. 153; Bertram, S. 20.
9 Kalkoff, Paul, Die Stellung Friedrichs des Weisen zur Kaiserwahl von 1519 und die Hildesheimer Stiftsfehde, in: Archiv fir Reformationsgeschichte 24
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seien Opfer ihrer treuen Gefolgschaft fir Karl geworden und
die militérischen Auseinandersetzungen der Fehde hitten nur
dazu gedient, dem Gegenkandidaten Franz I. Einfluss in Nord-
deutschland zu verschaffen. Aufgabe seiner Hildesheimer und
Lineburger Anhinger sei es gewesen, den Einfluss Konig Franz
I. auf die Kaiserwahl zu sichern, indem sie das Land bis zur
Elbe besetzten. Genau diesem Ziel habe die Fehde gedient und
sei auch aus keinem anderen Grund gefiihrt worden. Es gelang
ihnen auch die Unterstiitzung des Kaisers zu gewinnen, der die
Finanzierung der welfischen Partei tibernahm®!.

3. Friedensverhandlungen in Zerbst

Am 12. November 1519 kam es, wiederum auf Initiati-
ve der Kurfiirsten von Mainz, Sachsen und Brandenburg, zu
dem Beschluss eines einjéhrigen Waffenstillstandes zwischen
den Fehdeparteien. Gleichzeitig wurde bei diesen Verhandlun-
gen ein weiteres Treffen in Zerbst vereinbart, das Anfang 1520
stattfand und als Teil abschlieBender Friedensverhandlungen
geplant war. Diese Verhandlungen wurden jedoch von Heinrich
d. J. dazu benutzt, Briefe zwischen Heinrich von Liineburg und
Kénig Franz 1. vorzulegen, die den Verrat Heinrichs an Kaiser
Karl V. dokumentieren sollten. Darin sollte Heinrich die Fehde
als Krieg gegen die Feinde des franzdsischen Kénigs bezeichnet
haben. Zusammen mit seinen engen Kontakten zum franzosi-
schen Hof und Herzog Karl von Geldern, sowie der finanziellen
Unterstiitzung durch diese, erschienen die vorgebrachten Kla-
gen gegen den Herzog von Liineburg als erwiesen*2. An diesen
erhoben Vorwiirfen, die Heinrich der Mittlere nicht wirksam
entkréften konnte, scheiterten die Friedensverhandlungen.

So gelang es Heinrich d. J., die Vermittlungsversuche der
Kurfiirsten, des Stiddtebundes, der Reichs- und Landstinde
zu umgehen, da diese bislang immer auf Herausgabe der ver-
pfandeten Giiter gegen Ersatz der Erhaltungskosten und damit
gegen die Interessen der welfischen Partei entschieden hatten.
Um sich der Unterstiitzung des Kaisers weiterhin zu versichern,
begaben sich Heinrich d. J. und Herzogin Katharina im An-
schluss an den Tag von Zerbst zu Karl V., um ihm die Briefe als
Beweis fiir ihre Vorwiirfe zu unterbreiten®3.

4. Intervention Karls V.

Karl, der sich auf dem Weg zur Krénung in Aachen befand als
ihn Heinrich d. J. und Herzogin Katharina erreichten, sah in einer
Intervention die Chance sich gegeniiber den Kurfiirsten und den
Gegnern seiner Kandidatur zu profilieren. Im August 1520 befahl
er Johann und seinen Verbiindeten unter Androhung der Acht,
alle Gefangenen in kaiserliche Hand zu tiberstellen und sich auf
dem Reichstag zu Worms fiir die Fehde zu verantworten**,

41 Kalkoff, S. 286; Bertram, S. 23.

Bevor es jedoch zu dem Treffen auf dem Reichstag zu Worms
kommen konnte, erkannte Heinrich von Liineburg die Aus-
sichtslosigkeit seiner Lage, {ibergab im November 1520 die Re-
gierung des Herzogtums Liineburg an seine Sohne und ging an
den Pariser Hof ins Exil*>.

5. Reichstag in Worms (Januar 1521)

Auf dem Reichstag in Worms beschuldigte Erich von Calen-
berg, der sich inzwischen aus der Gefangenschaft freigekauft
hatte, Heinrich von Liineburg und Bischof Johann weiterhin
Verbiindete des franzosischen Konigs zu sein. Er behauptete,
die Fehde sei ein Versuch gewesen, die Kaiserkrone an Frank-
reich zu bringen, indem man dem franzésischen Heer eine
Schneise in Reichsgebiet zu bahnen versucht habe. Nach der,
wie ein Schuldeingestindnis wirkenden Flucht Heinrichs von
Liineburg nach Frankreich war die Position des Bischofs so ge-
schwiicht, dass er diese Anklagen gegeniiber dem Kaiser nicht
mehr wirksam entkriaften konnte. Daher endete die Untersu-
chung in Worms mit einem kaiserlichen Dekret vom 27. Mai
1521, in dem der Kaiser die Hildesheimer Partei nochmals bei
Androhung der Acht und Aberacht aufforderte, die Gefangenen
zu Gberstellen und die eroberten Gebiete seiner Verfigung zu
tiberlassen?©.

Die Erfiilllung dieser Forderungen hitte finanziell einen
groBen Verlust und die Preisgabe aller teuer errungen Vorteile
bedeutet, so dass dieses Dekret fur die Hildesheimer Partei un-
annehmbar war. Daher entschlossen sich Bischof Johann und
die Stadt Hildesheim das Dekret nicht anzunehmen und mi-
litdrischen Widerstand zu leisten. Daher verhingte der Kaiser
am 25. Juli 1521 Acht und Aberacht iiber die Hildesheimer
Partei und tibertrug die Vollstreckung derselben den Herzogen
Heinrich d. J. und Erich 1.47.

6. Verlauf der Fehde nach der Erklarung der Aberacht

Die meisten Bundesgenossen reagierten auf die Erklarung
der Aberacht mit dem Abfall von der Hildesheimer Partei.
Die Stidte des Stidtebundes unterstiitzten jetzt teilweise ihre
Landesherren oder blieben neutral und mahnten Hildesheim
zum Einlenken gegentiber dem Kaiser*®. Am 10. Oktober 1521
wurde der sog. Feldfrieden zwischen Heinrich d. J. und Erich
I. und den Sohnen Heinrichs von Liineburg geschlossen, ohne
Gebietsverluste fiir die letztgenannten. Auch die Adeligen, die
unter Lineburger Schutz standen, schlossen nach der nun er-
folgten Resignation Heinrichs von Lineburg Frieden mit den
Braunschweiger Herzogen. Dadurch wurde die Stadt Hildes-
heim zum alleinigen Triger des gesamten Widerstandes*?.

42 Chronik des Johan Oldecop, S. 88; Kluckhorst, August, Deutsche Reichstagsakten unter Karl V., Jingere Reihe, I. Band (= RTA I), Géttingen 1893
(ND Géttingen 1962), S. 719f, S. 29 Anm. I; Bertram, S. 24; Boetticher, S. 37.
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7. Verhaltnis der Stadt zum Bischof und die finanzielle Lage

des Stiftes

Bischof Johann gelang es in dieser Situation nicht, finanziel-
le oder militirische Unterstiitzung fiir seine Seite zu gewinnen
oder das Abbrockeln der Verbiindeten zu verhindern. Da der
ohnehin schon hochverschuldete Stift die Mittel zur Bezah-
lung seiner Séldner kaum noch aufbringen konnte, ibernahm
die Stadt das finanzielle ,Krisenmanagement®. Diese Notlage
spitzte sich jedoch immer weiter zu. Stadt und Domkapitel sa-
hen dies als ein Versagen des Bischofs. So verhandelten im Ja-
nuar 1522 Stift, Domkapitel und Stadt tiber eine Neuwahl des
Bischofs. Dabei erwogen die Stadt und das Domkapitel einen
weiteren Bruder Heinrichs d. J. - Georg von Braunschweig -Wol-
fenbiittel - zum Koadjutor zu machen. Als sie Bischof Johann IV.
darauthin ein Ultimatum stellten, verpfiandete dieser der Stadt
Hildesheim als Sicherung fiir seine Schulden das ertragreichste
Amt des Stiftes - Peine - und reiste nach Minster, wo er sich
Hilfe von seinem Bruder Bischof Erich von Minster erhoffte.
Erst nach einem halben Jahr der Abwesenheit von seinem Stift
erklirte sich Erich 1522 bereit ihm zu helfen. Jedoch konnte
schon bald nach dem Eintreffen dieser Truppen aus Miinster
deren Sold nicht mehr bezahlt werden, so dass die Truppen
bereits im November 1522 wieder abriickten®®. Da kurze Zeit
zuvor Bischof Erich von Munster verstarb, war Bischof Johann
seines letzten Riickhaltes beraubt>!.

8. Eroberung des Stiftsgebietes

Inzwischen war es im August 1522 wieder zu militari-
schen Auseinandersetzungen zwischen Hildesheim und den
Braunschweiger Herzogen gekommen, in deren Verlauf in-
nerhalb kiirzester Zeit fast das gesamten Stiftsgebiet erobert
worden war. Allein bei der Belagerung der Stadt Hildesheim
und der Burg Peine, scheiterten die Braunschweiger Herzoge.
Gleichzeitig wurde jedoch durch die Belagerung die finanzielle
Situation der Stadt Hildesheim immer driickender. Auch die
Braunschweiger Partei begann um ihren finanziellen Ruin durch
diese Fehde zu firchten, zumal es den Herzégen nicht gelun-
gen war, mit Hildesheim die Keimzelle des Widerstandes zu
erobern. Durch diese angespannte finanzielle Lage waren die
Herzoge, Bischof Johann und die Stadt zu neuen Vermittlungs-
versuchen durch die Stadt Braunschweig bereit>2.

IV. Verlauf der abschlieRenden Friedensverhandlungen

1. Verhandlungen vor Hildesheim

Die abschlieBenden Friedensverhandlungen begannen am
24. November 1522 mit einem Treffen zwischen Heinrich d.
J. und Vertretern der Stidte Braunschweig und Hildesheim in
Goslar. Es handelte sich hierbei, um die schon zu Anfang (S.
4f.) geschilderten Verhandlungen, die an der Forderung der

@
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erblichen Schutzherrschaft der Braunschweiger Herzoge tiber
die Stadt Hildesheim gescheitert waren3.

2. Vermittlungsversuch in Goslar

Ein neuer Vermittlungsversuch wurde am 03. Dezember
1522 in Goslar durch die Stidte Goslar, Magdeburg, Einbeck
und Liineburg eingeleitet. Wegen der ungiinstigen Bedingungen
fiir das Stift in diesem Friedensvorschlag, wandten sich Bischof,
Domkapitel und Stadt an den Kaiser? mit der Bittenden Ab-
schluss der Fehde auf dem bevorstehenden Reichstage zu erzie-
len. Der Kaiser lehnte dies ab, aber er beauftragte den Erzbischof
Albrecht von Mainz und Herzog Georg von Sachsen, sowie die
Stadte Goslar, Magdeburg und Einbeck mit neuen Vergleichs-
verhandlungen zu Quedlinburg. Allerdings lehnte die welfische
Partei Verhandlungen mit Bischof Johann mit der Begriindung
ab, dass er nichts mehr habe, wortiber man verhandeln konnte.
Daher gab die Stadt in den nun folgenden Verhandlungen ihre
Loyalitit zum Bischof auf. Als er diesen Umstand erkannte,
entschloss sich Bischof Johann zu dem Angebot, doch noch die
Gefangenen freizulassen und die eroberten Gebiete in die Hand
des Kaisers zu geben, wenn dies die Braunschweiger Herzoge
auch téten. Aber er war zu diesem Zeitpunkt weder in der Lage
Bedingungen zu stellen, noch konnte er damit rechnen, dass die
welfische Partei nach der Eroberung des Stiftsgebietes darauf
eingehen wiirde. Auch sein Versuch, die Wirksamkeit der Ver-
handlungen anzuzweifeln, indem er anfiihrte, die Gesandten
Hildesheims seien nicht berechtigt gewesen, fiir ihn zu verhan-
deln, schlug fehl und er fand in den weiteren Friedensverhand-
lungen keine Beachtung>®.

3. Verhandlungen in Quedlinburg und Quedlinburger Rezess

Auf den nun anberaumten Verhandlungen in Quedlinburg
erschienen Gesandte der Stadt Hildesheim, des Domkapitels
und der Stiftsritter, sowie als Kommissare der Erzbischof von
Mainz, Herzog Georg von Sachsen und Vertreter der drei beauf-
tragten Stadte>>. Der Bischof zog den Verhandlungs-Parteien
bis Halberstadt nach, konnte aber keinen Einfluss mehr auf
den Verlauf der Verhandlungen nehmen. Die Verhandlungen
in Quedlinburg fithrten zur endgiiltigen Beilegung der Feh-
de durch den am 13. Mai 1523 geschlossenen Quedlinburger
Rezess. Seine wichtigsten Absitze bestimmten:

1. die Freilassung aller Gefangenen ohne Lésegeld“’

2. die Beistatigung aller Privilegien fiir die Stadt Hildesheim,
die unter dem Schutz ihres Schutzherrn Herzog Erich von
Calenberg Verbleibgn sollte

3. das Verbleiben der Amter Marienburg, Steuerwald und Peine
als , kleiner Stift“ bei der Kirche Hildesheim

4. die Ubergabe aller eroberten Gebiete an die Herzoge von
Braunschweig. Wolfenbiittel und Calenberg

5. die Zurtckversetzung der Ritterschaft des Stiftes in den

O Chronik des Johan Oldecop, S. 103; Gebauer, S. 159, 160, 165; Bertram, S. 28, 32; Aschoff, Johann, S. 340.

2 Chronik des Johan Oldecop, S. 106; Gebauer, S. 156, 163f,; Bertram S. 31f..
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Besitzstand vor der Fehde

6. die Bestitigung aller Rechte und Freiheiten fiir das Domka-
pitel, die Biirger Hildesheims und die Kleriker, die sie vor der
Fehde innehatten®’.

4. Ergebnisse des Quedlinburger Rezesses

Am 20. Oktober 1523 bestitigte Karl V. den Rezess und die
Losung der Acht fiir die Hildesheimer Partei. Am 28. Septem-
ber 1530 belehnt er die welfischen Herzdge formlich mit dem
,Grofien Stift“ auf dem Augsburger Reichstag. Bereits am 26.
Mai 1523 war durch den Rat der Stadt Hildesheim die Feh-
de fiir beendet erklirt worden®®. Die Stadt selbst trat am 17.
Januar 1524 wieder in das Sichsische Stidtebiindnis ein und
schloss im gleichen Jahr einen Schutzvertrag mit Herzog Erich
von Calenberg®®. Der Quedlinburger Rezess beinhaltete kei-
nen Friedensschluss mit dem Bischof, sondern nur mit seinen
verbliebenen Verbiindeten, der Stadt und dem Domkapitel. Er
wurde daher auch von ihm nicht anerkannt. Der immer noch
gedchtete Bischof ging zu Kurfiirst Joachim von Brandenburg
ins Exil. Da nach den Bestimmungen des Quedlinburger Rezes-
ses dem Stift nur ein Viertel seines bisherigen Territoriums er-
halten blieb, war die landesherrschaftliche Macht des Bischofs
gebrochen. Dies machte die Restitution des Stiftsgebietes zu
einem Hauptanliegen von Domkapitel und Bischof. Die Chan-
ce, die verlorenen Gebiete wiederzuerlangen, war ohne Johann
IV. als Bischof grofier, weshalb ihn das Domkapitel zum Riick-
tritt dringte. Schlielich verzichtete er am 06. Mai 1527 zu-
gunsten des Reichsvizekanzlers Balthasar Merklin, von dem
sich das Domkapitel grofen Einfluss am kaiserlichen Hof er-
hoffte. Johann wurde daraufhin 1528 von der Acht befreit®.
Die Braunschweiger Herzoge gingen eindeutig als Gewinner
aus dieser Fehde hervor. Ihr Ziel, den Bischof als machtpoliti-
schen Konkurrenten auszuschalten und eine direkte Landbriik-
ke zwischen ihren beiden Herzogtiimern zu erlangen, hatten
Heinrich d. J. und Erich I. von Calenberg erreicht. Zusitzlich
profitierten sie noch von groen Gebietsgewinnen. Die Herzo-
ge deckten ihre durch die Stiftsfehde entstandenen Schulden
aus den Abgaben der neu gewonnenen Stiftsgebiete. Die Rit-
terschaft wurde wieder mit den Erb- und Lehngiitern durch die
Braunschweiger Herzoge beliehen, mit denen sie vorher vom

Bischof beliehen worden war®!.

V. Entziehung des Hildesheimer Stiftsgebietes
Offen bleibt noch die Frage, mit welchen Argumenten es
moglich war, dem Bischof von Hildesheim als geistlichem Fiir-

sten, aufgrund eines Vertrages der militarische Eroberungen fest-
schrieb, sein Stiftsgebiet zu entziehen. Tatséchlich wandte sich

57 Chronik des Johan Oldecop, S. 130-132.

die Hildesheimer Partei schon im Jahr 1522 an den Papst um
Hilfe, der den Mainzer Domherren Valentin von Teteleben mit
der Unterstiitzung der Hildesheimer Partei beauftragte. Dieser
strengte einen Prozess an der Rota gegen die Braunschweiger
Herzoge an®2.

Zugunsten der Hildeshe"imer Partei argumentierte Teteleben
wie folgt: Als erstes sei die Achtung Bischof Johanns ohne recht-
liche Grundlage erlassen worden, da sie wegen fehlender Ladung
des Bischofs auf den Reichstag und Verletzung von kirchlichen
Rechten ungiiltig gewesen sei. Die aus diesem Grund unrecht-
mafige Acht konne daher das Vorgehen der Braunschweiger
Herzoge bei Vollstreckung der Acht nicht legitimieren. Diese
UnrechtmaBigkeit greife wiederum auf den Vertrag durch, mit
dem diese ungerechtfertigte Vollstreckung beigelegt werden
sollte, so dass auch der Quedlinburger Rezess unwirksam sei
und damit auch die von ihm angeordnete Teilung des Stiftsge-
bietes unter den Braunschweiger Herzogen. Zudem handele es
sich bei Bischof Johann um einen geistlichen Fiirsten, so dass
die Kompetenz diesen Konflikt zu entscheiden, bei der Kurie
gelegen habe und nicht bei Kaiser Karl V. und den Kurfiirsten.
Gleichzeitig fiihrte er an, dass das Domkapitel im Quedlinbur-
ger Rezess nur auf seine Moglichkeit verzichtet habe, milita-
risch gegen die Bestimmungen des Rezesses vorzugehen, nicht
jedoch rechtlich®®. Durch ihren Fiirsprecher an der Kurie lieB
die welfische Partei entgegnen, dass die Fehde eine rein welt-
liche Streitigkeit um ein Reichslehen gewesen sei und daher
auch in die Zustindigkeit des Kaisers gefallen sei. Aus diesem
Grund sei sowohl die Verhingung als auch die Vollstreckung der
Acht rechtmiBig gewesen und damit die Besitznahme des Gro-
fen Stiftes - als Folge der Vollstreckung der kaiserlichen Acht
- ebenfalls. Infolgedessen sei die in dem Quedlinburger Rez ess
vorgenommene Gebietsaufteilung durch die Vollstreckung der
Acht durch die Braunschweiger Herzoge gerechtfertigt gewesen.
Unterstiitzt wurden sie bei dieser Argumentation vom Kaiser,
der seine Kompetenzen gegeniiber dem Papst wahren wollte.
Erst 1540 kam es zu einer Entscheidung, in welcher der Vatikan
die Entziehung des Stiftsgebietes fiir unrechtmifig erklérte und
es dem Hildesheimer Bischof wieder zusprach®4.

Schluf

Trotz dieser letztgenannten, rein rechtlichen Entscheidung
des Papstes sollte es dem Hildesheimer Stift erst im 17. Jahr-
hundert gelingen, sich von der Niederlage in der Stiftsfehde
zu erholen®. Die Griinde fir das Scheitern der Bestrebungen
des Hildesheimer Bischofs lagen darin, dass er zum einen auf
eine zu grofle Machtakkumulation bei seinen Gegnern stief,
wahrend innerhalb der Gruppe seiner eigenen Verbiindeten zu
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viele und zu heterogene Motive vorherrschten, als dass sie die
notwendige Geschlossenheit gegen die méchtigere Partei der
Welfen hitten aufbringen kénnen.

Auch spielte der reichspolitische Konflikt in der Phase nach
1519 eine entscheidende Rolle fiir das Scheitern des Bischofs,
da er verhinderte, dass Johann zusitzliche Unterstiitzung gegen
die erstarkende welfische Partei gewinnen konnte. Auch wenn
dem Herzog von Liineburg schon friih vorgeworfen worden war,
zugunsten Konig Franz I. Politik im Reich zu betreiben, beding-
te dies nur die Spaltung innerhalb der welfischen Herzoge und
war keine Ursache fir den Ausbruch der Fehde zwischen Bi-
schof Johann IV. und den Braunschweiger Herzogen, die aus
reinen territorial- und machtpolitischen Interessen gehandelt
hatten. Es gelang ihnen jedoch den Eindruck zu erwecken, dass
territorialpolitische Ziele keine Rolle fir ihr Vorgehen gespielt
hitten, so dass in der Endphase der Fehde der reichspolitische
Konflikt den regionalen Konflikt iiberlagerte und verdeckte®®.
An der unterschiedlichen Behandlung des Bischofs von Hildes-
heim und des Herzogs Heinrich von Liineburg zeigt sich jedoch
deutlich, dass es der welfischen Partei um die Machtbeschrin-
kung des Hildesheimer Bischofs und die Gewinnung der Hil-
desheimer Gebiete ging, und nicht um die Verfolgung reichspo-
litischer Interessen. Im Gegensatz zu der Situation des Bischofs
tiberschneiden sich bei Herzog Heinrich von Liineburg die Mo-
tive der welfischen Expansion mit denen der reichspolitischen
Beschrinkung der Gegner Karls V. Aus diesen reichspolitischen
Grinden wird er erst 1530 aus der Acht befreit. Aber nachdem
er 1520 ins Exil gegangen war und seine S¢éhne mit ihre Un-
terstiitzung fiir die Hildesheimer Partei auch ihre Gegnerschaft
zu den Expansionsinteressen der Braunschweiger Herzoge auf-
gegeben hatten, wurde ein sehr entgegenkommender Frieden
ohne Gebietsverluste mit ihnen geschlossen. Und dass, obwohl
der enge Kontakt des Herzogs von Liineburg zu Frankreich,
im Gegensatz zu der Unterstiitzung des Bischofs fir Franz 1.
untermauert werden konnte, er zudem einen weitaus groferen
Herrschafts- und Einflussbereich als der Hildesheimer Stift auf-

66 Stanelle, S. 2 f.
67 RTAII, S. 757; Gebauer, S. 151.

zuweisen hatte und die Sohne Heinrichs des Mittleren nicht
nur am franzosischen Hof erzogen worden waren, sondern jetzt
auch mit ihrem Vater dort einen guten Kontaktmann zu Konig
Franz 1. besafen. Somit wéren die Verhéltnisse im Herzogtum
Liineburg als weitaus bedrohlicher zu beurteilen gewesen, als
in dem, nach dem Verlust seiner Verbiindeten isolierten Stifts-
gebiet. Trotz dieser weniger bedrohlichen Lage wurde zwischen
den Braunschweiger Herzogen und Bischof Johann kein Frie-
densvertrag geschlossen, obwohl auch der Bischof 1523 ins Exil
gegangen war. Erst 1528 wurde er aus der Acht gelst, nachdem
er 1527 endgiiltig von seiner Herrschaft iiber den Hildesheimer
Stift resigniert hatte und somit keine Bedrohung mehr fiir die
Interessen der Braunschweiger Herzoge darstellte. Damit zeigt
sich deutlich, dass mit der Erfillung der landesherrschaftlichen
Interessen der Braunschweiger Herzogen auch die Verfolgung
der vermeintlichen Gegner der Kaiserwahl Karls V. eingestellt
wurde, ohne dass diese sich wegen ihres Verrates hitten ver-
antworten miissen, da die Verhingung der Acht nur wegen der
Zuwiderhandlung gegen kaiserliche Dekrete erfolgt war®”.

Daher beruhte der Sieg der welfischen Partei auf ihrem ge-
schickten diplomatischen Vorgehen gegeniiber Kaiser Karl V.,
unterstiitzt durch die grofie tiberregionale Machtakkumulation
bei ihren Verbiindeten. Zudem gelang es ihnen durch die ge-
schickte Ausnutzung des reichspolitischen Konfliktes um die
Nachfolge Kaiser Maximilians, den Bischof als geistlichen Fiir-
sten um dreiviertel seines weltlichen Herrschaftsbereiches zu
bringen. Dabei trug der Umstand, dass sich Verdachtsmomente
gegen den Herzog von Liineburg fanden, die von diesem nicht
wirksam widerlegt werden konnten, entscheidend zu ihrem Er-
folg bei.

Abschliefend kann daher festgehalten werden, dass der Aus-
bruch der Fehde allein durch die machtpolitische Konkurrenz
der regionalen Landesherren verursacht wurde. Die Griinde
fiir das Scheitern Hildesheims und die Rechtfertigung fiir den
Verlust des Stiftsgebietes sind dagegen in dem reichspolitischen
Konflikt um die Kaiserwahl Karls V. zu suchen.
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Die Thronbesteigung Kaiser Franz Josephs aus rechtshistorischer Sicht

Christoph Schmetterer”

Abstract

On December 2nd 1848 Austrian emperor Ferdinand 1. abdicated. He was followed by his nephew Francis Joseph. This article publishes the

relevant document and analyzes them from a legal point of view.

Key words: Ferdinand I; Franz Joseph I.; Abdication; Emperor; Pragmatic Sanction; Order of succession; Age of majority.

Der 2. Dezember 1848, an dem Erzherzog Franz zu Kaiser
Franz Joseph I. wurde, war fiir diesen ein Tag, der sein gesamtes
weiteres Leben bestimmen sollte. Immerhin begann an diesem
Tag die Regierungszeit eines Mannes, der mit fast 68 Jahren
langer regieren sollte, als nahezu jeder andere Monarch. Dem-
entsprechend ausfithrlich wird der Ablauf jenes Tages in den
Biographien Franz Josephs und seine Vorgéngers Ferdinand 1.
beschrieben.! Die rechtlichen Vorginge dieses Regierungswech-
sels werden dabei in der Regel aber bestenfalls kursorisch be-
handelt. Der nachstehende Beitrag enthilt eine vollstindige
Edition der entsprechenden Dokumente und kommentiert sie
aus rechtshistorischer Sicht.

Die Thronfolgeordnung

Die Nachfolgeordnung fiir die Habsburgermonarchie war in
der Pragmatischen Sanktion von 1713 niedergelegt. Davor hat-
te es fiir die einzelnen Lander der Habsburger keine einheitliche
Thronfolgeordnung gegeben.2 Die Pragmatische Sanktion ging
zurtick auf das Pactum mutuae successionis von 1703. Dieser habs-
burgische Hausvertrag wurde vor dem Hintergrund des Ausster-
bens der spanischen Habsburger geschlossen. Leopold 1. hatte
in der Cessio monarchiae Hispanicae im selben Jahr seinen An-
spruch auf den spanischen Thron an seinen jiingeren Sohn Karl

abgetreten, wihrend sein éltere Sohn Joseph Leopolds Nach-
folger in den osterreichischen Erblindern werden sollte. Somit
sollte es wieder zwei habsburgische Linien geben, namlich eine
deutsch-osterreichische nach Joseph und eine spanische Karl.
Das Pactum mutuae successionis legte nun fest, dass in jeder Linie
primér die ménnliche Erbfolge nach dem Prinzip der Primoge-
nitur gelten sollte; bei Aussterben einer Linie im Mannesstamm
sollte der Mannesstamm anderen Linie thronfolgeberechtigt
sein, fir das Aussterben beider Linien im Mannesstamm war
eine subsidiére weibliche Erbfolge vorgesehen. Das Pactum mu-
tuae successionis wurde zunichst geheim gehalten.

Innerhalb von nicht einmal zehn Jahren entwickelte sich die
Situation in einer Weise, die im Pactum mutuae successionis so
nicht vorgesehen war. 1711 starb Joseph ohne ménnliche Nach-
kommen. Sein Bruder musste seine auf Anspriiche auf Spanien
verzichten und wurde als Karl VI. der Nachfolger Josephs im
Reich, in den deutschen Erblindern und in Ungarn.4 In dieser
neuen Situation lie Karl VI. das Pactum mutuae successionis am
19. April 1713 in einer Sitzung des geheimen Rats verkiinden
und erlduterte dessen Inhalt. Diese Erklarung Karls VI. zum
Pactum mutuae successionis bildet die Pragmatische Sanktion.”

Die Pragmatische Sanktion war zunéchst ein habsburgisches
Hausgesetz, das die Thronfolge regelte. Als 1716 der einzige

Dr. iur,, Dr. phil. Christoph Schmetterer ist Mitarbeiter der Kommission fiir Rechtsgeschichte an der Osterreichischen Akademie der Wissenschaften,
Wien, Republik Osterreich.

Einen Augenzeugenbericht der Ereignisse bietet Alexander Graf von Hiibner, Ein Jahr meines Lebens. 1848-1849 (Leipzig 1891) 317-323; eine gelun-
gene und umfassende Schilderung findet sich bei Jean-Paul Bled, Franz Joseph (Wien-Graz 1988) 83-90.

Zur Entwicklung der Thronfolgeregelungen vor der Pragmatischen Sanktion siehe Turba, Geschichte des Thronfolgerechtes in allen habsburgischen
Landern bis zur Pragmatischen Sanktion Kaiser Karls VI. 1156 bis 1732 (Wien-Leipzig 1903).

Wilhelm Brauneder, Die Pragmatische Sanktion als Grundgesetz der Monarchia Austriaca von 1713 bis 1918, in: Wilhelm Brauneder, Studien, Bd. 1:
Entwicklung Offentliches Recht (Wien-Frankfurt am Main 1994) 85-115, hier 90-93.

Der Text der Pragmatischen Sanktion ist publiziert bei Gustav Turba (Hg.), Die pragmatische Sanktion. Authentische Texte samt Erlduterungen und
Ubersetzungen (Wien 1913); Heinz Fischer, Gerhard Silvestri (Hgg.) Texte zur ésterreichischen Verfassungsgeschichte. Von der pragmatischen Sank-
tion zur Bundesverfassung (1713-1966) (Wien 1970) Nr. 1; Edmund Bernatzik (Hg.), Die ésterreichischen Verfassungsgesetze mit Erliuterungen
(Wien ,1911); Zum historischen Hintergrund siehe Karl Vocelka, Glanz und Untergang der hofischen Welt. Reprasentation, Reform und Reaktion im
habsburgischen Vielvélkerstaat (= Osterreichische Geschichte 1699-1815, Wien 2001) 84-87, 144-154.

> Brauneder, Pragmatische Sanktion 85-88.
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Sohn Karls VI. starb und daher damit zu rechnen war, dass die
Habsburger im Mannesstamm aussterben konnten, entschloss
sich Karl die Pragmatische Sanktion den Stinden der einzelnen
Léinder zur Bestétigung vorzulegen. 1720 legte er sie den Stin-
den seiner Linder mit Ausnahme Ungarns, Kroatiens, Slawoni-
ens und Dalmatiens vor zur Bestitigung vor. Bis 1725 nahmen
die Stinde aller Linder diese Bestitigung vor. Den Stinden
Kroatiens, Slawoniens und Dalmatiens wurde die Pragmatische
Sanktion nicht vorgelegt, weil diese bereits 1712 Erklarungen
zur Thronfolge abgegeben hatten, aus denen sich auch eine Zu-
stimmung zur Pragmatischen Sanktion ableiten lieB.

Entsprechend der Sonderstellung Ungarns innerhalb der
habsburgischen Lander und der besonders starken Position der
ungarischen Stinde war es in Ungarn nicht moglich, die Prag-
matische Sanktion von 1713 wie in den anderen Lindern ein-
fach durch die Stéinde bestitigen zu lassen. In Ungarn wurde
daher mit den Gesetzesartikeln I und II:1722 von den Stinden
beschlossen, die durch den Gesetzesartikel 111:1722 von Karl
als Konig sanktioniert wurde. Damit hatte Ungarn eine formal
eigenstandige Thronfolgeregelung, die inhaltlich aber weitest-
gehend jener der Pragmatischen Sanktion von 1713 entsprach.
Zum Teil wurden die drei ungarischen Gesetzesartikel auch als
ungarische pragmatische Sanktion bezeichnet.”

In den folgenden Jahren und Jahrzehnten bemiihte sich
Karl VI., die Pragmatische auch vélkerrechtlich von anderen
europdischen Staaten anerkennen zu lassen. Schlieflich wurde
sie 1732 auch vom Reichstag bestéitigt.8

Die Pragmatische Sanktion hatte somit nebeneinander ver-
schiedene rechtliche Qualititen: Sie war zunéchst ein habsbur-
gisches Hausgesetz, das durch die Bestitigung der Landtage
auch ein staatliches Gesetz wurde, in Ungarn gab es formal ver-
schiedene aber praktisch inhaltsgleiche staatliche Gesetze, und
schlieBlich wurde die Pragmatische Sanktion durch die Bestati-
gung des Reichstags auch zu einem Reichsgesetz.

Die Bedeutung als Reichsgesetz ging mit der Beendigung des
Heiligen Romischen Reiches 1806 verloren, als Hausgesetz wie
als staatliches Gesetz blieb die Pragmatische Sanktion aber bis
zum Ende der Habsburgermonarchie 1918 erhalten. Die Verfas-
sungen und Verfassungsentwiirfe von 1848/49nahmen ebenso
wie das Oktoberdiplom von 1860 und das Februarpatent von
1861 direkt Bezug auf die sie. 9 Im Ausgleich mit Ungarn 1867
bildete die Pragmatische Sanktion schlieBlich die Grundlage
der gemeinsamen Angelegenheiten der beiden Reichshilften. !0

Inhaltlich regelte die Pragmatische Sanktion zwei Bereiche,
némlich einerseits die Unteilbarkeit der habsburgischen Lander,

Brauneder, Pragmatische Sanktion 98-100.
Brauneder, Pragmatische Sanktion 100-101.

die bis dahin nur durch die Person des gemeinsamen Monar-
chen verbunden gewesen waren, und andererseits die nunmehr
einheitliche Erbfolge in diesen Landern.!! Die Erbfolgeregelung
folgte den Prinzipien der Lineal- (oder Parentel-)erbfolge und
der Primogenitur. Auferdem sah die Pragmatische Sanktion
auch die weibliche Erbfolge vor, allerdings nur subsididr zur
ménnlichen nach Aussterben des Mannesstammes. !2

Konkret bedeutete dies, dass agnatische Verwandte des
letzten Herrschers kognatischen Verwandten immer vorgehen.
Unter Agnaten sind in diesem Zusammenhang (anders als im
romischen Recht) alle Verwandten zu verstehen, die sich in rein
ménnlicher Linie auf einen gemeinsamen Stammvater zuriick-
fithren lassen. Somit sind keineswegs alle mannlichen Verwand-
ten auch agnatische Verwandte.'3

Nach dem Parentelprinzip schlieft die nihere Parentel im-
mer die fernere von der Erbfolge aus, sodass etwa agnatische
Angehorige der zweiten Parentel nur dann zur Erbfolge gelan-
gen konnen, wenn es keine agnatischen Verwandten in der
ersten Parentel mehr gibt etc.!

Das Prinzip der Primogenitur besagt schlieBlich, dass inner-
halb einer Parentel jeweils der Erstgeborene mit seinen Nach-
kommen, seine spéter geborenen Briider mit deren Nachkom-
men von der Erbfolge ausschliet. Innerhalb der Nachkommen
des Erstgeborenen gilt dann wieder der Vorrang des Erstgebo-
renen etc.!>

Im Falle der subsididren weiblichen Erbfolge wurden die
Prinzipien der Parentelerbfolge und der Primogenitur genauso
auf die kognatischen Verwandten angewemdet.16

Die Erbfolgeregelungen der Pragmatischen Sanktion wur-
den durch das Familienstatut von 1839 entscheidend erginzt.
Aus der Pragmatischen Sanktion ergab sich zwar, wer von den
Mitgliedern des Hauses Habsburg wann erbfolgeberechtigt sein
sollte, sie legte aber nicht fest, wer iiberhaupt ein Mitglied des
Herrscherhauses war. Das war seit 1839 in § 2 des Familiensta-
tuts geregelt. Nach dieser Bestimmung gehorten folgende Per-
sonen zum Kaiserhaus: der Kaiser, seine Frau, Witwen fritherer
Kaiser, Erzherzoge und Erzherzoginnen, die vom regierenden
Kaiser oder den Séhnen Maria Theresias und Franz I. Stephans
abstammten und Ehefrauen der Erzherzoge. Dariiber hinaus
legte das Familienstatut fest, dass die Mitglieder des Kaiser-
hauses einer standesgemifen, vom Familienoberhaupt geneh-
migten Ehe entstammen mussten. Aufierdem waren legitimierte
Kinder den ehelichen nicht gleichgestellt; nur die Ehelichkeit,
nicht aber die Legitimation begrindete die Zugehorigkeit
zum Kaiserhaus. Dieser ausdriickliche Ausschluss legitimierter

8 Hugo Popperl, Die Pragmatische Sanktion (Leipzig-Prag-Wien 1917) 25-26.

Februarpatents.
Brauneder, Pragmatische Sanktion 107-109.

fentlichen Rechts, Bd. 4: R-Z (Wien ,1909) 548-552, hier 549-550.

13 Hans-Rudolf Hagemann, Agnaten, in: HRGI, Bd. 1 (Berlin 1971) 61-63.

§ 5 Pillersdorfsche Verfassung, § 40 Kremsierer Verfassungsentwurf, § 9 Oktroyierte Marzverfassung, erster Absatz des Oktoberdiploms, Praambel des
Dazu Karin Olechowski-Hrdlicka, Die Gemeinsame Angelegenheiten der Osterreichisch-Ungarische Monarchie (Frankfurt am Main-Wien 2001).

Gustav Seidler, Thronfolge, in: Ernst Mischler, Josef Ulbrich (Hgg.) Osterreichisches Staatsworterbuch. Handbuch des gesamten Osterreichischen of-

14 Herbert Hofmeister, Parentel, Parentelordnung, in: HRG1, Bd. 3 (Berlin 1984) 1502-1510.

15 Jirgen Weitzel, Primogenitur, in: HRGI, Bd. 3 (Berlin 1984) 1950-1956.

16

Friedrich Tezner, Der Kaiser (Wien 1909) 144.
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Kinder war allerdings auch schon in der Pragmatischen Sankti-
on enthalten.!?

Mit der Erbfolgeregelung der Pragmatischen Sanktion war
die Thronfolge in der Habsburgermonarchie endgiltig von der
zivilrechtlichen Erbfolge entkoppelt worden. Der vielleicht
deutlichste Unterschied zwischen Thronfolge und sonstiger
Erbfolge war, dass — unabhéingig von der Zahl der Kinder — im-
mer nur eine Person Herrscher werden konnte. Das ergab sich
aus dem Prinzip der Primogenitur und aus der daraus resultie-
renden Unteilbarkeit der Habsburgermonarchie.

Aufierdem gab es spitestens mit der Pragmatischen Sankti-
on nur mehr eine zwingende gesetzliche Thronfolge; eine ge-
willkiirte Thronfolge gab es anders als in der zivilrechtlichen
Erbfolge nicht (mehr). Hitte ein Herrscher ein anderes Mit-
glied des Erzhauses als den néchsten Berechtigten zu seinem
Nachfolger bestimmen wollen, wire das nur durch" Verzicht
aller davor Thronfolgeberechtigten oder durch eine Anderung
der Thronfolgeordnung méglich gewesen. Eine Anderung der
Thronfolgeordnung hitte der Herrscher aber nicht mehr ei-
genmichtig vornehmen kénnen. In Ungarn war sie bereits seit
1722 gesetzlich verankert und hétte daher auch nur durch ein
staatliches Gesetz verindert werden konnen. Die Osterreichi-
sche Lehre war der Ansicht, dass spatestens mit der Einfithrung
der konstitutior\gllen Monarchie auch in den nicht-ungarischen
Léndern fiir die Anderung der Thronfolge ein staatliches Gesetz
erforderlich gewesen ware.'8 Von 1732 bis 1806 wire fir die
Anderung der Thronfolgeordnung der Habsburger auBerdem
ein entsprechendes Reichsgesetz notig gewesen.

Die Volljahrigkeitserklarung von Erzherzog Franz
Joseph

JWir Ferdinand der Erste, von Gottes Gnaden Kaiser von
Oesterrich, Konig von Hungarn und Bohmen, dieses Namens
der Fiinfte; Konig der Lombardei und Venedigs, von Dalmatien,
Croatien, Slavonien, Galizien, Lodomerien und lllyrien; Erzher-
z0g von Osterreich; Herzog von Lothringen, Salzburg, Steyer,
Kérnthen, Krain, Ober- und Nieder-Schlesien; Groffiirst von
Siebenbiirgen; Markgraf von Mihren; gefiirsteter Graf von
Habsburg und Tirol.

erkliren hiemit und thuen kund, wienach Wir durch vielfal-
tige Beweise zur Uberlegung gelangt sind, daBl unser geliebter
Neffe, der durchlauchtigste Erzherzog Franz Joseph, sich der
vollkommenen Reife des Verstandes erfreut, dergestalt daB Wir
Uns, in Ausiibung der Uns nach Unseren Haus- und Staats-Ge-
setzen als Souverain und Familien-Oberhaupt zustehenden Be-
fugniff bewogen finden, Héchstdenselben hiemit fiir volljahrig
zu erkldren, zu welchem Ende Wir gegenwirtige Akte hochstei-
genstindig unterzeichnet, und von dem Minister Unseres Hau-
ses gegenzeichnen zu lassen.

So gegeben in Unserer koniglichen Hauptstadt Olmiitz, am
ersten December im ein tausend acht hundert acht und vierzig-
stem, Unserem Reiche dem vierzehnten Jahre.

Ferdinand

E Schwarzenberg“!”

Das ABGB von 1811 regelte die Volljéhrigkeit in § 21. Nach
dieser Bestimmung, die bis 1919 unveréndert bleiben sollte,
erreichte man die Volljahrigkeit mit Vollendung des vierund-
zwanzigsten Lebensjahres. Allerdings sah § 252 ABGB die
Maglichkeit vor, Minderjahrige, die das zwanzigste Lebensjahr
bereits vollendet hatten, vorzeitig durch Gerichtsbeschluss fir
volljéhrig zu erklaren. Dafiir musste eine positive Stellung des
Vormundes (vom ABGB ,Gutachten® genannt) eingeholt wer-
den.20

Fiir das Kaiserhaus waren die Regelungen des ABGB tber die
Volljihrigkeit jedoch nicht anwendbar. Hier sah das Familien-
statut vom 3. Februar 1839 abweichende Regelungen vor. Nach
§ 6 des Statuts erlangten Mitglieder des Kaiserhauses grund-
satzlich schon mit Vollendung des zwanzigsten Lebensjahres
die Volljahrigkeit. Fiir einen minderjéhrigen Monarchen oder
Kronprinzen sah § 5 des Statuts aber eine Sonderregelung vor:
Er wurde bereits mit dem vollendeten sechzehnten Lebensjahr
volljihrig. Das Familienstatut verwendet nicht den unter Um-
stinden nicht ganz eindeutigen Begriff des Kronprinzen, son-
dern spricht vom ,unmittelbar zur Thronfolge berufenen Sohn
des jeweiligen Souverains“ und begrenzt die Sonderregel tiber
die Volljdhrigkeit schon mit sechzehn sehr eng. Diese Sonder-
regel wird im Familienstatut selbst damit begriindet, dass eine
Regentschaft fiir einen minderjahrigen Monarchen vermieden
oder zumindest méglichst kurz gehalten werden sollte. Dem-
entsprechend stellt § 8 Z. 2 ausdriicklich klar, dass die GroBjéh-
rigkeit das Recht zum unmittelbaren Regierungsantritt mit sich
bringt.?!

Die Vorschriften des Familienstatuts tber die Volljahrigkeit
waren fiir den Kaiser nicht zwingend. § 7 raumte ihm die Mog-
lichkeit ein, Mitglieder des Kaiserhauses vorzeitig fiir volljahrig
zu erkliren oder deren Volljahrigkeit erst spéter eintreten zu
lassen. Als Voraussetzungen fiir die vorzeitige Volljéhrigkeitser-
kldrung nannte das Familienstatut ,dringende Umstinde und
bewiesene Reife des Verstandes® fiir die hinausgezogerte Voll-
jahrigkeit hingegen etwas allgemeiner ,iberwiegende Griinde®.
Von der ersten Moglichkeit machte Ferdinand 1. bei seinem
Neffen Gebrauch.

Franz Joseph war kein Sohn des regierenden Kaisers Ferdi-
nand und wiére daher erst mit seinem zwanzigsten Geburtstag,
somit am 18. August 1850 volljahrig geworden. Franz Joseph
sollte aber schon im Dezember 1848 der Nachfolger Ferdinands
werden. Wire er zu diesem Zeitpunkt noch als Minderjahriger
Kaiser geworden, wire eine Regentschaft erforderlich gewesen

17 HHStA, Familienurkunden Nr. 2362; dazu Christoph Schmetterer, Die Rechtsstellung Kaiserhaus der Mitglieder des dsterreichischen Kaiserhauses
vom 1839 bis 1918, in: Journal on European History of Law 2/1 (2011) 15-20.

18 Seidler, Thronfolge 549.
19 HHStA, Familienurkunden Nr. 2425.

20 Dazu Franz von Zeiller, Commentar tiber das allgemeine biirgerliche Gesetzbuch fiir die gesammten deutschen Erblinder der oesterreichischen Monar-

chie, Bd. 1 (Wien-Triest 1811), 116-117, 514-517.
21 Schmetterer, Kaiserhaus 17-18.
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und damit genau das, was das Familienstatut durch die beson-
deren Volljéhrigkeitsregeln fiir den Kronprinzen vermeiden
wollte. Daher wurde er noch vor der Abdankung Ferdinands fiir
volljéhrig erklért.

Die Erklarung erwihnt das Familienstatut zwar nicht expli-
zit, nimmt aber ausdrticklich auf die ,Uns nach Unseren Haus-
und Staats-Gesetzen als Souverain und Familien-Oberhaupt zu-
stehenden Befugnif“ Bezug. Aufierdem erklirt das Dokument,
dass Franz Joseph ,vielféltige Beweise [...] der vollkommenen
Reife seine Verstandes“ erbracht hat, und erftllt damit § 7 des
Statuts, nach dem eine vorzeitige Volljahrigkeitserklirung nur
bei ,bewiesener Reife” méglich ist.

Die Verzichtserklarungen Erzherzog Franz Carls und
Kaiser Ferdinands

»lch Franz Carl, kaiserlicher Prinz und Erzherzog von Oe-
sterreich, koniglicher Prinz von Ungarn und Béhmen, erklire
hiemit, wienach Seine Majestit Unser allergnidigster Kaiser
und Herr, Ferdinand der Erste, Mein geliebtester Bruder mir er-
offnet hat, daB Allerhochstdieselben aus wichtigen Griinden die
Absicht hegen, die Krone des Kaiserthums Oesterreich und der
samtlichen zu demselben gehdrigen Konigreiche und sonstigen
wie immer benannten Kronlinder niederzulegen, beziehungs-
weise zu Gunsten Allerhéchst Thres legitimen Thronfolgers zu
verzichten.

Obgleich ich nun hienach, in Geméfheit der in Unserem Erz-
hause geltenden Thronfolge-Ordnung zum unmittelbaren An-
tritte der Oesterreichischen Kaiserkrone berufen wire, so habe
Ich doch, nach reiflicher Uberlegung, den Entschluff gefasst,
und erkldre hiermit, auf Mein angestammtes Nachfolgerecht
unwiderruflich zu Gunsten Meines erstgeborenen, nach Mir zur
Nachfolge berufenen Sohnes, Seiner Liebden des durchlauchtig-
sten Erzherzogs Franz Joseph und der nach Ihm zur Thronfolge
bestimmten Nachfolger, zu verzichten und willige ein, daf die
Krone des Kaiserthums Osterreich und aller unter demselben
vereinigten Konigreiche und sonstigen wie immer benannten
Kronlénder fiir den Fall der Abdankung Seiner Majestit des
regierenden Kaisers und Konigs Ferdinands des Ersten, nun un-
mittelbar an diesen Meine geliebten Sohn tibergehe.

So geschehen in der koniglichen Hauptstad Olmiitz im Jahre
des Heils ein tausend acht hundert acht und vierzig, am ersten
December

Franz Carl

E Schwarzenberg“??

JWir Ferdinand der Erste, von Gottes Gnaden Kaiser von
Oesterrich, Konig von Hungarn23 und Bohmen, dieses Namens
der Fiinfte; Konig der Lombardei und Venedigs, von Dalmati-
en, Croatien, Slavonien, Galizien, Lodomerien und Illyrien;

22 HHStA, Familienurkunden Nr. 2526.

Erzherzog von Osterreich; Herzog von Lothringen, Salzburg,
Steyer, Kérnthen, Krain, Ober- und Nieder-Schlesien; Grofifiirst
von Siebenbiirgen; Markgraf von Mihren; gefiirsteter Graf von
Habsburg und Tirol.

erklé.ren hiemit und thun kund, wichtige Griinde nach reif-
licher Uberlegung Uns zu dem unwiderruflichen EntschluBe
bestimmt, die Kaiserkrone niederzulegen. Wir entsagen dem-
nach durch gegenwirtigen Act feierlich der von Uns bisher
zur Wohlfahrt Unserer geliebten Volker getragenen Krone des
Kaiserthums Oesterreich und der simmtlichen unter demsel-
ben vereinigten Konigreiche und sonstigen, wie auch immer
bezeichneten Kronlindern und zwar zu Gunsten Unseres ge-
liebten Neffen, Seiner Liebden des durchlauchtigsten Erzherzog
Franz Joseph und der nach IThm zur Thronfolge berechtigten
Nachfolger, nachdem Unser geliebte Bruder, Seine Liebden der
Durchlauchtigste Exzherzog Franz Carl auf das Hochstdemsel-
ben in GeméBheit der in Unserem Kaiserlichen Erzhause gelten-
den Thronfolgegesetze nach Uns zustehende Recht der Thron-
folge laut der Uns behdndigten durch die Mit-Unterzeichnung
Unserer gegenwirtigen Abdankungsakte neuerliche bestatigten
Verzichts-Akte freiwillig zu Gunsten Hochst IThres Sohnes, Un-
seres geliebten Neffen, des Durchlauchtigsten Erzherzogs Franz
Joseph und der nach Ihm zur Thronfolge berechtigten Nachfol-
ger Verzicht geleistet haben.

Zur feierlichen Beurkundung dessen haben Wir diese Acte
unter Beitritt Unseres durchlauchtigsten Herrn Bruders in Ge-
genwart der in Unserem Kaiserlichen Hoflager anwesenden
Glieder Unseres Kaiserlichen Hauses und Unseres Minister-
rathes unterzeichnet und von dem Minister Unseres Hauses
gegenzeichnen und mit Unserem Kaiserlichen Insiegel versehen
lassen.

So gegeben in Unserer koniglichen Hauptstadt Olmiitz,
am zweiten Tage des Monats Dezember im Eintausend Acht-
hundert, Acht und vierzigsten, Unserer Reiche im Vierzehnten
Jahre.

Ferdinand

Franz Carl

Schwarzenberg“4

Die Verzichtserkldrungen Franz Carls und Ferdinands neh-
men wechselseitig Bezug aufeinander und stellen dabei eine
eindeutige zeitliche Abfolge her. Die Erklarung Franz Carls be-
zieht sich explizit auf die Absicht seines Bruders, abzudanken.
Ferdinands geplante Abdankung war also eindeutig der Grund
fiir Franz Carls Verzicht, lag aber noch in der Zukunft als dieser
seine Erklirung abgab. Auch Ferdinands Abdankung erwéhnt
die Verzichtserkldrung Franz Carls ausdriicklich und zwar als
bereits geschehen. AuBerdem bestitigte Franz Carl seinen Ver-
zicht erneut, indem er die Abdankungsurkunde seines Bruders
mitunterzeichnete.

2 Die Schreibungen ,Hungarn“ und ,Ungarn® wurden in diesen Dokumenten beliebig nebeneinander verwendet.

24 HHStA, Familienurkunden Nr. 2426.

% Diese Reihenfolge ist falsch wiedergegeben bei Tezner, Kaiser 160. Die richtige Reihenfolge, dass Franz Carl zuerst verzichtet und Ferdinand dann ab-
gedankt hat ergibt sich aus eindeutig aus dem Patent Ferdinands tiber seine Abdankung (JGS 145/1848) und dem Manifest Franz Josephs tiber seinen

Regierungsantritt (RGBI. 1/1849).

29



30

JOURNAL ON EUROPEAN HISTORY OF LAW

Die Abdankungserklidrung Ferdinands beginnt mit dem mitt-
leren Titel des Kaisers, wie er im Wesentlichen 1806 festgelegt
worden war.2® Wihrend Ferdinands Erklirung im Majestiits-
plural abgefasst ist, ist die seines Bruders in der ersten Person
Singular gehalten. Fiir besonders formelle, rechtserhebliche Er-
kldrungen des Kaisers blieb der Majestitsplural bis zum Ende
der Monarchie in Gebrauch. Bei Erzherzogen war die Verwen-
dung des Majestitsplurals hingegen uneinheitlicher. Eindeutige
Kriterien dafir lassen sich nicht eindeutig erkennen. Im Gegen-
satz zu Franz Carls Verzichtserkldrung von 1848 sind beispiels-
weise die von Franz Ferdinand am 28. Juni 1900 abgegebenen
Renuntiationserklarungen beziiglich seiner Frau und seiner
Nachkommen im Plural abgefasst.2”

Weder das staatliche Recht noch die Hausgesetze enthielten
Regelungen @iber den Thronverzicht von Mitgliedern des Erz-
hauses. Trotzdem war unbestritten, dass ein solcher Verzicht
moglich war. Dies wurde im Allgemeinen schlichtweg damit
begriindet, dass niemand dazu gezwungen werden kann, Mon-
arch zu sein. Das galt sowohl fiir die Abdankung, also den Ver-
zicht eines bereits regierenden Monarchen (wie bei Ferdinand),
als auch far den Anspruchsverzicht, mit dem ein potentieller
Thronerbe auf seine Thronfolgeanspriiche verzichtete bevor
er tiberhaupt zum Monarchen wurde (wie bei Franz Carl). Ei-
nigkeit bestand dartiber, dass eine Verzichtserklarung nicht an
irgendwelche Bedingungen gekniipft werden konnte, nicht wi-
derrufen werden konnte und dass durch sie Verzichtende selbst
gebunden wurde, nicht aber seine N achkommen.28

In den Erklarungen Franz Carls und Ferdinands ist daher aus-
driicklich die Unwiderruflichkeit des Verzichts festgehalten; sie
enthalten auch keinerlei Bedingungen oder Befristungen. Beide
Erklarungen betonen, dass der Verzicht zugunsten Franz Jose-
phs erfolgt. Die entsprechenden Passagen kénnen nur deklarati-
ven, nicht konstitutiven Charakter haben. Ein Verzicht konnte
nur zugunsten des nichsten zur Thronfolge Berufenen erfolgen;
der Verzichtende hatte keine freie Wahl, wer sein Nachfolger
sein sollte.2? Nach den Regeln der Pragmatischen Sanktion war
zur Nachfolge Ferdinands, weil dieser keine Nachkommen hat-
te, die zweite Parentel berufen. In dieser Parentel wire zunichst
Franz Carl zum Zug gekommen; erst durch seine Verzichtserkla-
rung konnte Franz Joseph Kaiser werden.

Da die Regeln der Pragmatischen auch fiir den Monarchen
verbindlich waren, hitten die beiden Verzichtserkldrungen vom

26 Dekret vom 6. August 1806.
27 HHStA, Familienurkunden Nr. 2813

Dezember 1848 genau dieselbe Wirkung gehabt, wenn sie die
Wendung ,zu Gunsten [...] Erzherzogs Franz Joseph nicht ent-
halten hitten. Mit dieser Formulierung wurde nur klargestellt,
dass der Verzicht Franz Carls nicht auch fiir dessen Sohn Franz
Joseph wirkte und dieser daher der neue Kaiser werden wiirde.

Die Thronbesteigung Franz Josephs

Uber den Thronverzicht Ferdinands wurde folgendes Proto-
koll aufgenommen.

»Nach geschehener Verlesung wurde die Acte39 {iber die Ab-
dankung Seiner Majestiit von Allerh6chstdemselben und von
Seiner Kaiserlichen Hoheit, dem Erzherzoge Franz Carl unter-
zeichnet und von dem Minister des Hauses gegengezeichnet,
sammtliche Akte aber dem Minister des Hauses zur weiteren
Verfiigung behindigt.

Hierauf wurden Seine kaiserliche Hoheit, der durchlauchtig-
ste Erzherzog Franz Joseph von Seiner Majestéit dem Allerdurch-
lauchtigsten Kaiser Ferdinand dem Ersten als Hochstdessen le-
gitimer Thronfolger feierlich begriifit und als Kaiser und Konig
unter dem Nahmen Franz Joseph des Ersten proklamirt.3!

So geschehen im Kronungssaal der firsterzbischoflichen Re-
sidenz in der Koniglichen Hauptstadt Olmitz am eingangsge-
setzten Tage und Jahre.

Dieses Protokoll ist insbesondere fiir die Frage relevant,
wann genau Franz Joseph Kaiser wurde. Es wire naheliegend
anzunehmen, dass dies mit Ferdinands Unterschrift der Ver-
zichtserklarung geschah. Das Protokoll deutet aber auf einen
etwas spéteren Zeitpunkt hin. Nach der Unterschrift der Er-
kldrung begriite Ferdinand ,Erzherzog Franz Joseph® (nicht
etwa den Kaiser) als seinen ,legitimen Thronfolger”. Dann erst
proklamierte Ferdinand Franz Joseph als ,Kaiser und Konig".
Nach dieser Formulierung wurde Franz Joseph erst zum Kaiser,
als Ferdinand ihn dazu proklamierte. Das scheint im Wider-
spruch mit der unumstrittenen Auffassung zu stehen, dass der
Rechtserwerb des neuen Monarchen von irgendwelchen Prokla-
mationen unabhéngig war und eo ipso mit dem Ende der Rechts-
stellung seines Vorgiingers geschah.? )

Dieser Widerspruch kann durch folgende Uberlegung geklart
werden: Erstens war die Abdankung eines Kaisers nicht der
Normalfall. Der Normalfall war der Tod des alten Monarchen.
In diesem Fall wurde der Thronfolger eo ipso mit dem Tod seines
Vorgiéingers zum Monarchen; wenn es irgendeine Proklamation

28 Seidler, Thronfolge 551, Tezner, Kaiser 162-163; Die Verzichtserklirung des bisherigen Erzherzogs Ferdinand Max und nachmaligen Kaisers Maxi-
milian von Mexiko vom 9.4.1864 beinhaltet auch einen Verzicht fiir seine Nachfahren; dabei handelte es sich aber nicht um eine Verzicht auf seine
Thronanspriiche, sondern tiberhaupt auf seine Stellung als Erzherzog, sodass diese Erklarung eher den Charakter eines Austritts aus dem Kaiserhaus
hat. Wieder eine Situation lag den Verzichtserklirungen Franz Ferdinands vom 28.6.1900 zugrunde: Franz Ferdinands Ehe mit Sophie Chotek galt
als nicht standesgemaB. Nach den Bestimmungen des Familienstatuts wurden Kinder aus einer nicht standesgeméfien Ehe ohnehin keine Mitglieder
des Erzhauses und konnten daher keinesfalls Thronanspriiche haben. Die entsprechende Erklarung Franz Ferdinands hatte somit nur deklarativen

Charakter.
29 Tezner, Kaiser 163.
30
3

Die Schreibweisen , Act“ und , Akt werden beliebig nebeneinander verwendet.
Hier wird der neue Monarch erstmals als Franz Joseph I. bezeichnet. Urspriinglich war als Name Franz II. vorgesehen gewesen, doch knapp vor dem

Thronwechsel tiberredete Ministerprésident Schwarzenberg den kiinftigen Kaiser zum Doppelnamen Franz Joseph; Hiibner, Ein Jahr meines Lebens

317.
32

139-140; Seidler, Thronfolge 550; Tezner, Kaiser 160-161.

Franz Hauke, Die geschichtlichen Grundlagen des Monarchenrechts. Ein Beitrag zur Bearbeitung des Osterreichischen Staatsrechts (Wien 1894)
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notig gewesen wiire, hitte das zu einem Interregnum gefiihrt.
Im Sonderfall der Abdankung war das aber nicht so. Der alte
Herrscher blieb solange Kaiser, bis sein Nachfolger zum Mon-
archen wurde. Im konkreten Fall geschah das offenbar nicht
schon, als Ferdinand die Verzichtsurkunde unterzeichnete,
sondern erst als er Franz Joseph zum Kaiser proklamierte. Das
bedeutet auch, dass Ferdinands Abdankung nicht schon mit
der Unterzeichnung wirksam wurde, sondern erst, als er Franz
Joseph als Kaiser proklamierte.>® Die Formulierung des Pro-
tokolls ist allerdings insofern etwas missverstindlich, als das
Wort ,proklamieren” durchaus so verstanden werden kénnte,
dass eine Proklamation konstitutiv fir die Thronbesteigung
Franz Josephs gewesen wire; tatsichlich muss der konstituti-
ve Akt aber der Verzicht Ferdinands gewesen sein, der jedoch
erst wirksam wurde, als Ferdinand seinen Nachfolger als Kaiser
apostrophierte.

Allgemein bekannt gemacht wurde der Regierungswechsel
durch ein Patent Ferdinands und ein Manifest Franz Josephs
jeweils vom 2. Dezember 1848. Da bereits der Thronverzicht
seines Vorgingers konstitutiv fir die Thronbesteigung Franz
Josephs war, hatte sein Antrittsmanifest nur deklarative Wir-
kung. Das Erlassen des Manifests war aber insofern rechtser-
heblich, als der neue Kaiser damit deutlich machte, dass er die
Thronfolge auch annehmen wollte. Bis zu diesem Zeitpunkt
hitte Franz Joseph noch auf den Thron verzichten kénnen,
ohne dass er jemals Kaiser geworden wire.3* Insofern erfiill-
te das Manifest also in etwa die Funktion einer Erb(antritt)
serklarung. Ab 1861 war das Erlassen eines Manifestes zum
Regierungsantritt auch mit Art. VI des Februarpatents im posi-
tiven Verfassungsrecht verankert.

Dem Ausland wurde der Thronwechsel durch personliche
Briefe des neuen Monarchen an die jeweiligen Staatsoberhaup-
ter bekannt gegeben.3>

Ebensowenig wie das Antrittsmanifest hatte der in § 9 der
Pillersdorfschen Verfassung vom April 1848 vorgeschriebene
Verfassungseid des neuen Monarchen konstitutive Wirkung
fir die Thronbesteigung. Tatsachlich leistete Franz Joseph die-
sen Eid auch niemals. Im Dezember 1848 stand die Pillerdorf-
sche Verfassung zwar formell in Geltung, aufgrund der kaiserli-
chen Proklamation vom 16. Mai 1848 war der Reichstag aber
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zum konstituierenden Reichstag erkldrt worden. Damir war
klar, dass die Pillersdorfsche Verfassung abgeéndert oder durch
eine andere abgelost werden sollte; sie wurde nicht praktisch
umgesetzt. Auch die oktroyierte Marzverfassung, die im Méarz
1849 die Pllersdorfsche abloste, bestimmte in § 13, dass der
Kaiser bei seiner Kronung die Verfassung beschwdren sollte.3¢
Dazu kam es schon allein deshalb nicht, weil die in § 12 der
Marzverfassung vorgesehene Kronung zum Kaiser von Oster-
reich nie stattfand. Das in dieser Bestimmung vorgesehene
Ausfithrungsgesetz tiber die Kaiserkronung ist nie ergangen,
wie auch die Mérzverfassung insgesamt nicht umgesetzt wor-
den ist. Eine Kaiserkronung hitte — anders als die ungarische
Kénigskronung - freilich auch keipe konstitutive Wirkung fiir
die Rechtsstellung als Kaiser von Osterreich gehabt.37

Auch die Dezemberverfassung von 1867 sah in Art. 8 des
Staatsgrundgesetzes tiber die Ausiibung der Regierungs- und
Vollzugsgewalt erneut vor, dass der Kaiser bei seinem Regie-
rungsantritt einen Eid auf die Verfassung leisten sollte. Zu
diesem Zeitpunkt lag der Regierungsantritt Franz Josephs aber
schon mehr als 19 Jahre zurtick, sodass der nie einen Eid auf
die Verfassung ablegte. Das mag seiner im Innersten wohl im-
mer anti-konstitutionellen Einstellung durchaus entsprochen
haben.

Mit seiner Thronbesteigung wurde Franz Joseph nicht nur
Kaiser von Osterreich etc., sondern auch Oberhaupt des Kai-
serhauses. Diese beiden Funktionen konnten nicht voneinan-
der getrennt werden, wie auch aus dem Text des Familiensta-
tus hervorgeht, das alle Aspekte der Hausgewalt dem Kaiser
bzw. dem Souverin zuordnete. Das fithrte dazu, dass mit dem
2. Dezember 1848 auch Ferdinand als abgedankter Kaiser der
Hausgewalt seines Neffen und Nachfolgers Franz Joseph un-
terstand.

Aufgrund der strikten Trennung von Thronfolge und zivil-
rechtlicher Erbfolge, erhielt Franz Joseph 1848 aber nicht das
Vermogen Ferdinands. In den ersten Jahren seiner Regierung
war Franz Joseph daher ein vergleichsweise ,,armer Kaiser”. Als
Ferdinand 1875 starb setzte er ihn aber testamentarisch zu sei-
nem Alleinerben ein, sodass Franz Joseph 27 Jahre nach seiner
Thronbesteigung auch beziiglich des Vermégens sein Nachfol-
ger wurde.38

Dies erinnert an das geltende Verwaltungsverfahrensrecht, in dem ein Bescheid tiberhaupt erst dann entsteht, wenn er erlassen wird. Erlassen wird ein

Bescheid aber nicht durch die Unterschrift des zustindigen Organs, sondern mit seiner Verkiindung oder seiner Zustellung. § 62 Abs. 1 AVG; Rudolf
Walter, Dieter Kolonovits, Gerhard Muzak, Karl Stoger, Verwaltungsverfahrensrecht (Wien 92011) 257-259.

3% Seidler, Thronfolge 550-551; Tezner, Kaiser 161.

% Die diesbeziigliche Korrespondenz befindet sich in HHStA, Ministerium des AuBern, Administrative Registratur, Fach 1, Kart. 23

36 Zum Verfassungseid Hauke, Monarchenrecht 141-142.
3

3

38

Schon in der Pragmatikal-Verordnung Franz I/1I. vom 11.8.1804, durch die Titel des Kaisers von Osterreich geschaffen wurde, war eine Krénung
grundsatzlich vorgesehen. Tatsachlich wurde aber keiner der vier Kaiser von Osterreich zum Kaiser gekront, wahrend alle vier zum Kénig von Ungarn
gekront wurden.

Hitte Ferdinand seinen Nachfolger Franz Joseph aber nicht testamentarisch bedacht, hétte dieser gar nichts von seinem Vorgéinger geerbt. Der alleinige
gesetzliche (aber nicht pflichtteilsberechtigte) Erbe Ferdinands wiire sein Bruder Franz Carl gewesen. Nach den Regeln des ABGB wire neben Franz
Carl auch seine Schwester Maria Klementine gesetzliche Erbin nach ihrem Bruder Ferdinand gewesen. § 38 des Familienstatuts bestimmte aber, dass
die gesetzliche Erbfolge im Kaiserhaus auf den Mannesstamm beschréinkt sein sollte. Ein gesetzliches Ehegattenerbrecht gab es vor 1914 nicht einmal
im ABGB. Ferdinand versorgte seine Witwe Maria Anna durch Legate. Nachdem Tod Kronprinz Rudolfs am 30.1.1889 war klar, dass auch nach Franz
Joseph die Thronfolge und die sonstige Erbfolge auseinanderfallen wiirden. Um einen Teil seines bisherigen Privatvermdgens dauerhaft an seine Regie-
rungsnachfolger weitergeben zu konnen, errichtete Franz Joseph 1901 ein Fideikommiss. Dazu Christoph Schmetterer, Die letztwilligen Verfiigungen
Kaiser Franz Josephs, in: BRGO 1 (2011) 317-338, hier 321-322.
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Entwicklungstendenzen bei der Abgrenzung der zivilrechtlichen
von der strafrechtlichen Haftung

Jozsef Szalma*

Abstract

In the present paper the author analyses the basic legal features of civil liability (liability for damages arising from torts or breach of contractual
duties), delimitating it from criminal liability, taking into account theoretical considerations, regulations and their application, beginning from tra-
ditional codifications of civil law in Europe in 19% century (French, Austrian and German). The method of incrimination in civil law is, namely,
general, prohibiting by general norm any case of causing of damage (general incrimination), while the incrimination in criminal law is special, pre-
cisely describing each and every criminal act (special incrimination). Criminal liability remains a fault-based liability, while civil liability, besides
fault liability, also introduces strict liability, which is not based on fault of the tortfeasor;, but on causation, i.c. on the increased risk of causing da-
mage. Civil liability may be either tortious or contractual, while continental criminal law doesn’t envisage criminal liability for breach of contract.

Key words: Civil liability; criminal liability; delimitation of civil from criminal liability.

I. Einleitung

Die grundlegenden rechtlichen Besonderheiten der zivil-
rechtlichen deliktischen bzw. vertraglichen Haftung werden in
dieser Arbeit durch die theoretische, regulative und applikative
Abgrenzung von der strafrechtlichen Haftung analysiert, begin-
nend von den traditionellen europdischen zivilrechtlichen Ko-
difikationen. Wihrend der langen (zeitlichen und ideal-institu-
tionellen) Evolution der zivilrechtlichen Haftung, ganz bis zur
Zeit der grofien zivilrechtlichen Kodexe, war die zivilrechtliche
Haftung beziiglich ihrer grundlegenden Prinzipien und Haf-
tungsbedingungen in enger Verbindung mit der strafrechtlichen
Haftung. Bei der klassischen Periode des Romischen Rechts
hat sich die zivilrechtliche Haftung in ihrer Grundidee nicht
ganz von der strafrechtlichen Haftung getrennt, denn nach ih-
rer Funktion, wie auch die strafrechtliche Haftung, hat sie eher
buBgeldlichen als restitutiven Charakter, d. h. sie hat eher den
Schidiger bestraft, als dass sie den Geschidigten entschidigt
hat. Beginnend von der ersten grofen Zivilkodifikation, dem
franzosischen Code civil, und teils auch vom dsterreichischen
Allgemeinen biirgerlichen Gesetzbuch, weiterhin dem deutschen
Biirgerlichen Gesetzbuch, verlauft die Grenzlinie zwischen der
biirgerlich-deliktischen und der strafrechtlichen Haftung auf
dem Gebiet der Art der Inkriminierung. Die birgerrechtliche
Inkriminierung durch das allgemeine Verbot der Schadensver-

ursachung gegeniiber einer anderen Person (allgemeine Inkrimi-
nierung) definiert ist. Die strafrechtlichte Inkriminierung hat
einen speziellen Charakter bekommen, indem sie jede Hand-
lung auf eine prizise Weise einzeln vorgeschrieben hat (spezi-
elle Inkriminierung). Von dieser Zeit an dndert sich der Zweck
der zivilrechtlichen Haftung; statt des bisherigen buBgeldlichen
(ponalen) Ansatzes orientiert sie sich zum Entschidigungsziel,
in Richtung der Entschidigung des Geschddigten. Die straf-
rechtliche Haftung bleibt bis heute auf der Schuld (als sub-
jektive Haftung) basiert, wihrend die buirgerliche deliktische
Haftung, neben der subjektiven, auch die Haftung ohne Ver-
schulden akzeptiert hat, basiert auf der Wirkung von Sachen,
bzw. auf der Urséchlichkeit. In der Materie der zivilrechtlichen
Haftung erfolgt eine weitere Teilung in neue Arten der Haftung
wie aufervertragliche (deliktische) und vertragliche (oder kon-
traktuelle) Haftung, abhingig davon, ob das allgemeine Verbot
der Schadenverursachung verletzt wurde, bzw. ein gesetzlich ge-
schiitztes Gut (Eigentum, Personlichkeit, Freiheit, Gesundheit,
bzw. die psychische, physische und Vermégenssintegritit), oder
eine individuelle Norm, eine vertragliche Regel. Obwohl fiir bei-
de Arten der Haftung (zivilrechtliche und strafrechtliche) die
Haftungsbedingungen identisch sind (Schaden bzw. Folge, Wi-
derrechtlichkeit, Urséchlichkeit, bzw. Schuld), haben sie eine
wesentlich neue, verschiedenartige Bedeutung bekommen, die

* Prof. Dr. J6zsef Szalma, Ordentlicher Professor der Rechtswissenschaftlichen Fakultit der Universitit in Novi Sad, Lehrstuhl fiir Zivilrecht, Serbien;
Ordentliches Mitglied der Akademie der Wissenschaften und Kiinste der Vojvodina, Doctor scientiae iuris der Ungarischen Akademie der Wissenschaf-
ten, Ratgebendes Mitglied der Ungarischen Akademie der Wissenschaften, Doctor honoris causa der Universitit Miskolc, Mitglied der Forschungsstel-
le fiir europaische Rechtsentwicklung und Privatrechtsreform der Rechtswissenschaftlichen Fakultit der Universitat Wien.
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dem restitutiven Ziel angepasst ist. Bei den Haftungsbedingun-
gen bleibt nur die Ursichlichkeit mit gemeinsamen rechtlichen
Inhalt und Bedeutung.!

Die zivilrechtliche, und besonders die deliktische Haftung,
hat sich relativ spit von anderen Haftungsarten abgegrenzt, und
besonders von der strafrechtlichen Haftung. Zur vollstindigen
konzeptuellen bzw. legislativen Trennung der zivilrechtlichen
von der strafrechtlichen Haftung kommt es erst wihrend des
19. Jahrhunderts, mit der Verabschiedung der groBen biirger-
lichen Kodexe, wie das franzosische Code civil (Cc 1804), das

Allgemeine Biirgerliche Gesetzbuch fiir das Kaisertum Oster-
reich - 1811 (ABGB) und das deutsche Biirgerliche Gesetzbuch
- 1896/1900 (BGB). Vor diesen Kodexen charakterisierte die
Straffunktion auch die zivilrechtliche und strafrechtliche Haf-
tung, infolge der romischrechtlichen Tradition bzw. Duplum.
Das heift, dass die Entschiadigung hoher als der Schaden sein
konnte. Seit dieser (kontinentalen) zivirechtlichen Kodifika-
tionen ist das Ziel der zivilrechtlichen Haftung nicht mehr die
Penalisation des Schadensverursachers, sondern die vollstin-
dige Entschadigung (damnum emergens und lucrum cessans)
der Beschadigten.

Die grundlegenden Grundsitze, nach denen man die funk-
tionelle Trennung und Abgrenzung der zivilrechtlichen von
der strafrechtlichen Haftung verwirklicht hat, bezogen sich
auf (I) die Methoden der Inkriminierung von biirgerlichen
Delikten; (II) das Ziel; (IlI) die Haftungsbedingungen; und
die (IV) Sanktionentypologie.

Il. Abgrenzungstendenzen

(I) Inkriminierungsmethode

Unter Inkriminierung versteht man generell die Methode
des Vorschreibens der zivilrechtlichen und strafrechtlichen
Delikte, d. h. darunter die Art der Bestimmung von Delikten
(zivilrechtliche bzw. strafrechtliche). Die strafrechtliche Inkri-
minierung ist seit der Zeit der Entstehung der burgerlichen
Gesellschaft zu einer speziellen geworden, und die zivilrecht-
liche Inkriminierung zu einer allgemeinen. Die spezielle straf-
rechtliche Inkriminierung geht vom Grundsatz nullum crimen
aus (sinae criminae et sinae lege): es besteht keine strafrechtli-
che Haftung ohne ein vorher vorgeschriebenes und detailliert

beschriebenes Strafdelikt. Die Inkriminierung eines Strafde-
likts kann wegen der rechtlichen Sicherheit nicht auf flexib-
len Direktiven basieren (sog. Kautschuk-Normen, normative
Ausdriicke mit einem breiten Bedeutungsspektrum). Sie war
zur Zeit der sog. reprisentativen oder feudalen Gesellschaft
speziell, aber begriindet auf breiten und allgemeinen Formu-
lierungen, so dass die Besonderheit wegen Unprazisheit ge-
fihrdet war. Im modernen Recht ist erlaubt, was durch eine
spezielle Inkriminierung nicht verboten ist. Die strafrechtliche
Inkriminierung des modernen Strafrechts definiert detailliert
bzw. prizise jedes einzelne Strafdelikt (z. B. Diebstahl, Kor-
perverletzung, usw.)

In den Kodexen des biirgerlichen Rechts der reprisenta-
tiven Gesellschaft (régime ancien) oder der feudalen gesell-
schaftlichen Ordnung wird das biirgerliche Recht noch von
der Methode der speziellen deliktischen Inkriminierung be-
gleitet, durch die Aufzihlung (Enumeration) der unerlaubten
Schadensarten. Das deutsche BGB (Biirgerliches Gesetzbuch,
1896) hat zum Teil diese Methode beibehalten, mit Bestim-
mung von Delikten als Verletzung von gruppierten, rechtlich
geschiitzten Gutern, bzw. als Verletzung von Leben, Korper,
Gesundheit, Freiheit und Eigentum.zAber durch die Bestim-
mung von Delikten als vorsitzliche Verletzung von gesetzlich
typisierten Gutern ist es fast zur allgemeinen Inkriminierung
gekommen. In der Materie der deliktischen und kontraktuel-
len Haftung geht das BGB von der Gesetzesverletzung aus,
bzw. von vertraglich bestimmten Giitern bzw. Verpflichtun-
gen, beziiglich deren die zivilrechtliche Haftung fir den ent-
standenen Schaden eintritt.> Im Unterschied dazu hat das
franzosische Code civil die Methode der vollstindigen Verall-
gemeinerung von biirgerlichen Delikten angenommen, indem
es vorgeschrieben hat, dass jede Person verpflichtet ist, sich
von einer widerrechtlichen Schadensverursachung gegeniiber
einem anderen Subjekt zu enthalten, denn in einem solchen
Fall wire sie zur Entschidigung des Schadens verpflichtet,
der durch ihr Verschulden entstanden ist.* Die allgemeine In-
kriminierungsmethode nimmt - &hnlich wie die franzésische
Vorschrift — auch das schweizerische Obligationengesetz an
(1882, neue Fassung 1911), denn es sieht vor, dass ,wer einem
andern widerrechtlich Schaden zufiigt, sei es mit Vorsatz, sei
es aus Fahrlissigkeit, wird ihm zum Ersatze velrpﬂichtet“S

S. z. B. RUMELIN, Max, Die Verwendung der Kausalbegriffe im Straf- und Zivilrecht, Archiv fiir zivilistische Praxis, 90, 900, S. 171. TRAEGER, Der
Kausalbegriff im Straf- und Zivilrecht (Neudruck 1929). Von CAEMMERER, Das Problem des Kausalzusammenhanges im Privatrecht, 1956. STOLL,
Hans, Kausalzusammenhang und Normzweck im Deliktsrecht, 1965. SCHULIN, Der natiirliche - vorrechtliche - Kausalititsbegriff im zivilen Scha-
denersatzrecht, 1976., usw.

Vgl. Par. 823. Abs. (1) des deutschen BGB. (z. B. in: BGB Biirgerliches Gesetzbuch mit dem Einfithrungsgesetz zum BGB (EGBGB), Area Verlag GmbH
unter Genehmigung von Nomos Verlagsgesellschaft, Nordlingen, 2005, S. 179. Vgl. auch KOTZ, Hein - WAGNER, Gerhard, Deliktsrecht, zehnte, neu
bearbeitete Auflage, Luhterhand, Wolters Kluver, Miinchen, 2006, S. 43. Punkt 100; PRUTTING, Hans - WEGEN, Gerhard - WEINREICH, Gerd,
BGB Kommentar, 2. Auflage, Luchterhand, 2007, S. 1347.

Vgl. RANIERLI, Filippo, Europiisches Haftpflichtrecht, Springer Verlag, Wien-New York, zweite erweiterte Auflage, 2003, S. 514.

Code civil, Art. 1382., 1383, 5. z. B. in: Code civil, 102. édition (redigé de Alice Tisserand), Paris, 2003, S. 1175. AUBIN, V,, Résponsabilité délictuelle
et responsabilité contractuelle, Th. Bordeaux, 1897. SAVATIER, Renné,, Traité de la responsabilité civil en droit frangais civil, administratif, professio-
nell, procedural, II. Aufl, Durand Auzias, Paris, 1950, S. 5-9.

> Obligationengesetz,, Art. 41, 42, in der Publikation: Obligationenrecht, Bundeskanzlei, 1984, S. 10-14. - Da das schweizerische Obligationengesetz, ne-
ben der deutschen Sprache, im authentischen Text auch in franzosischer Sprache gilt, vgl. auch: Code des obligations, Canceleric federale, 2001, S. 11-16.
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Das Gesetz iiber Obligationenverhiltnisse Serbiens (Zakon o obliga-
cionim odnosima Srbije, Abkiirzung ZOO)® akzeptiert, wie sein
tiberwiegendes Vorbild, das schweizerische Obligationengesetz,7
auch das allgemeine Inkriminierungsprinzip, indem es vor-
schreibt, dass ,derjenige, der jemand anderem Schaden verur-
sacht, verpflichtet ist, Schadenersatz zu leisten, wenn er nicht
beweisen kann, dass der Schaden ohne sein Verschulden ent-
standen ist.“® Der Unterschied zwischen dem ZOO einerseits
und dem deutschen BGB und dem schweizerischen Obligatio-
nengesetz andererseits besteht darin, dass das deutsche und
schweizerische Gesetzbuch in die allgemeine Inkriminierung,
neben dem gesetzwidrigen (widerrechtlichen) Verhalten, auch
das den guten Sitten widersprechende deliktische Verhalten ein-
schlieBen. Das ZOO begrenzt die guten Sitten iiberwiegend nur
auf die Grenze der Vertragsfreiheit, und verleiht ihnen keine
allgemeine deliktische inkriminierende Bedeutung.

Die Inkriminierungsmethode des dsterreichischen Allgemeinen
biirgerlichen Gesetzbuchs verdient eine besondere Aufmerksam-
keit.? Es bestimmt zuerst den Begriff des Schadens, als Folge
eines biirgerlichen Delikts, und dann die Quellen der zivilrecht-
lichen Haftung, wodurch es sich auf spezifische Weise der allge-
meinen Methode der zivilrechtlichen Inkriminierung nihert.'?
Némlich, nach dem 6ABGB: ,Schade heiBt jeder Nachteil,
welcher jemandem an Vermégen, Rechten oder seiner Person

zugefiigt worden ist. Davon unterscheidet sich der Entgang des
Gewinnes, den jemand nach dem gewéhnlichen Laufe der Din-
ge zu erwarten hat.“!! Bei der Regelung der Schadensquellen
bestimmt das 6ABGB: ,Der Schade entspringt entweder aus
einer widerrechtlichen Handlung, oder Unterlassung eines an-
dern; oder aus einem Zufalle. Die widerrechtliche Beschidigung
wird entweder willkiirlich oder unwillkiirlich zugefiigt. Die will-
kiirliche Beschadigung griindet sich teils in einer bosen Absicht,
wenn der Schade mit Wissen und Wille; teils in einem Verse-
hen, wenn er aus schuldbarer Unwissenheit, oder aus Mangel
der gehérigen Aufmerksamkeit, oder des gehérigen FleiBes ver-
ursacht worden ist. Beides wird ein Verschulden genannt.“!?

Bei den Reformléndern, bzw. den neuen EU-Mitgliedern,
z. B. im ungarischen Recht,'3 erkennt man die Tendenz des
Annehmens der allgemeinen zivilrechtlichen Inkriminierung.!*
Im Zweiten Vorschlag des Ungarischen biirgerlichen Gesetzbuches
(2008) wird nimlich das allgemeine Verbot der Schadensver-
ursachung gegeniiber anderen angenommen, mit den Worten,
dass jede Schadensverursachung verboten ist, aufier wenn es
vom Gesetz anders geregelt wird.!> GemiB der neueren unga-
rischen Literatur ist nach dem Standpunkt der zivilrechtlichen
Haftung jede Schadensverursachung, die mit dem Recht nicht
im Einklang ist, widerrechtlich.!¢

Das Strafrecht kennt nur den Begriff des (strafrechtlichen)

Rechtsgeschichtliche Aspekte bzw. tiber die Einflisse auf die Kodifikation des Schuldrechtes im ehemaligen Jugoslawien, s. z. B. SZALMA, J., Geltung
und Bedeutung der Kodifikationen Osterreichs, Serbiens und Montenegros im ehemaligen Jugoslawien, Zeitschrift fiir Neuere Rechtsgeschichte, Manz
Verlag, Wien, Nr. 4/1994, S. 341-348. SZALMA, ., Az ABGB (OAPTK) tovabbélese a Monarhia utédallamaiban - Kiilonos tekintettel a volt JugoszIa-
vidra és utodallamaira (Weiterleben des ABGB in den Nachfolgestaaten der Monarchie - Mit besonderer Berticksichtigung des ehemaligen Jugoslawien
und seiner Nachfolgestaaten), in: A német-osztrak jogteriilet klasszikus maganjogi kodifikacéi - Tanulmanyok az OPTK és a BGB évforduléi alkalma-
bol (Klassische privatrechtliche Kodifikationen des deutschen und 6sterreichischen Rechtsgebiets — Schriften anlésslich der Jubilden des ABGB und des
BGB), Martin Opitz Kiad6, Budapest, 2011, S. 103-108; SALMA, J., Pravne osobine gradansko-pravne odgovornosti (Rechtliche Eigenschaften der
zivilrechtlichen Haftung), in: Zbornik radova — Collected Papers, Pravni fakultet u Novom Sadu, Novi Sad, Faculty of Law, Serbia, Novi Sad, 2008, S.
79-98; SALMA, J., Odgovornost za Stete od dejstva stvari (Haftung fir die Wirkung von Sachen), Zbornik radova - Collected Papers, Pravni fakultet
u Novom Sadu, Novi Sad, Faculty of Law, Serbia, Novi Sad, 2009, S. 7-31; SALMA, ., Ugovorna odgovornost — u evropskom, uporednom i domacem
pravu (Vertragliche Haftung - im européischen, vergleichenden und einheimischen Recht), Zbornik radova - Collected Papers Pravni fakultet u Novom
Sadu, Novi Sad, Faculty of Law, Serbia, Novi Sad, 2011, S. 69-107.

Uber den Einfluss des Schweizerischen Obl igationenrechts auf das ungarische und serbische Recht s. SZALMA, J., A svéjci ktelmi torvényrél, a Kodex
és a kodexen kiviili torvények elvi kapcsolatarél (Uber das schweizerische Obligationenrecht, prinzipielle Fragen tber das Verhltnis zwischen dem
Kodex und den Sondergesetzen), in: Lectiones Honoris causa, Uj kihivisok Eur6paban - a jogtudomany vilaszai (Neue Herausforderungen in Europa
- Antworten der Rechtswissenschaft), Red. llona Gorgényi, Miskolc, Bibor Kiadd, 2008, S. 125- 147.

Vgl. Abs. (1) Art. 154. ZOO. z. B. in: PETAKOVIC, Radmila, Priruénik za primenu Zakona o obligacionim odnosima (Handbuch zur Anwendung des
Obligationengesetzes), Novi Sad, 1994, S. 47.

S. Art. 10. des ZOO.

Wie WELSER, Rudolf (in: Koziol-Welser, Biirgerliches Recht, Band II Welser, Schuldrecht allgemeiner Teil, Schuldrecht Besonderer Teil, Exbrecht,
13. Auflage, Manz Verlag, Wien, 2007, S. 338) zu Recht bemerkte, “ein Delikt ist im Zivilrecht ein verbotenes Verhalten, ein Verstof gegen allgemeine
Verhaltenspflichten, es ist nicht auf ein strafbares Verhalten beschrinkt.”

S. Par. 1293. des osterreichischen Allgemeinen birgerlichen Gesetzbuches. Siehe z. B. in: Kodex des dsterreichischen Rechts, Biirgerliches Recht, 34. Auflage,
Stand 1.9.2007, LexisNexis, Orac, Wien, 2007, ABGB, S. 135.

S. Par. 1294. des osterreichischen Allgemeinen biirgerlichen Gesetzbuches. Vgl. z. B. in: Kodex des dsterreichischen Rechts, Biirgerliches Recht, 34. Auflage,
Stand 1.9.2007, LexisNexis, Orac, Wien, 2007, ABGB, S. 135. V. und: WELSER. Rudolf, Biirgerliches Recht, Band II. Schuldrecht allgemeiner Teil,
Schuldrecht Besonderer Teil, 13. Auflage, Manz Verlags- und Universititsbuchhandlung, Wien, 2007, S. 299-306, sowie die Literaturliste auf S. 299.
S. Uber Rekodifikation des Ungarischen Zivilrechtes, inshesondere Schadenersatzrecht: SZALMA, J., A polgari jogi (szerzodésen kiviili és szerz6dési)
felel6sség alapelvei (Grundprinzipien der zivilrechtlichen /auervertragliche und vertragliche/ Haftung) in: Kotelmi jogi kodifikaciés tanulmanyok
(2003-2005), Redaktion: BIRO, Gydrgy, SZALMA, J., Novotni Kiad6, Miskolc, 2005, S. 51-99; SZALMA, J., Rekodifikation des ungarischen Biirgerli-
chen Gesetzbuches aus dem Jahre 1959 (beginned im Jahre 1998) Annales (Universitatis scientiarium Budapestiensis de Rolando E6tvés nominatae),
ELTE AJK, Budapest, Tomus XLI-XLIT 2000-2001, str. 54-80; SZALMA, J. Szabélyozdsi médszerek a magyar polgari jogban (1985-2005), in: A magyar
jogrendszer 4talakuldsa (Umwandlung des ungarischen Rechtes) 1985/2005, Bd. 1., Gondolat - ELTE AJK, Budapest, 2007, S. 667-679.

Uber allgemeine zivil-rechtsgeschichtliche Aspekte des ungarischen Rechtes, s. z. B., NESCHWARA Christian, Das ABGB in Ungarn, in: Osterreichs Allge-
meines Biirgerliches Gesetzbuch (ABGB), Band III Das ABGB aufierhalb Osterreichs, Herausgegeben von Elisabeth Berger, Duncker und Humblot,
Berlin, 2010, S. 33-133. Siehe weiter HAMZA, G., Az eurépai maganjog fejlédése, A modern maganjogi rendszerek kialakuldsa rémai jogi hagyoméanyok
alapjan, Budapest, 2002; ibid, Le développement du droit privé Européen, Le role de la tradition romaniste dans la formation du droit privé
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Delikts, und das biirgerliche Recht kennt noch aus der entwik-
kelten Periode des Romischen Rechts!” neben dem Begriff des
(biirgerlichen) Delikts auch den Begriff des quasi delictum, d. h.
eines Delikts, welches dem klassischen dhnelt, aber das ist es
dennoch nicht wegen einiger seiner Besonderheiten. Das Quasi-
Delikt unterscheidet sich vom klassischen Delikt eigentlich dar-
in, dass ein Delikt das Ergebnis einer menschlichen widerrechtlichen
Handlung oder eines Versdumnisses ist, und das Quasi-Delikt geht
aus der Wirkung von Sachen hervor!'®, d. h. es handelt sich um
einen Schaden, der durch das Wirken einer Sache entsteht, und
diesbeztiglich besteht eine menschliche Pflicht (jemandes Pflicht), den
Schaden zu verhindern, bzw. die Pflicht der praventiven Aufmerk-
samkeit. Fiir die Folgen (des Schadens), die durch das Quasi-
Delikt verursacht wurden, ist derjenige verantwortlich, der die
notwendige Aufmerksamkeit, die Prévention des Schadens,
versiumt hat. So ist fiir einen von Wildtieren verursachten
Schaden derjenige verantwortlich, der — wenn es sich um ein
offentliches Gut handelt — gesetzlich mit der Leitung beauf-
tragt war, oder der Eigentiimer, im Falle von Privateigentum.
Das Quasi-Delikt unterscheidet sich vom Wirken von hoherer
Gewalt (vis maior) und vom Zufall (casus) darin, dass bei der

héheren Gewalt und meistens auch beim Zufall keine Haftung
besteht, und beim Quasi-Delikt gibt es sie auf die beschriebene
Weise. Hohere Gewalt ist ein duferes, unvorhersehbares und
unvermeidbares Ereignis. Gemif der Eigenschaft der Unvorher-
sehbarkeit und Unvermeidbarkeit besteht in diesem Fall keine
Haftung, d. h. sie schlieBt eine Haftung aus. Eine Ausnahme ist
die sog. absolute Haftung — vorgesehen im neueren deutschen!,
osterreichischen?, ungarischen Recht?! - in den Gesetzen tiber
Atomschéden. Sie sehen vor, dass im Falle, wenn ein Atomscha-
den durch das Wirken von hoherer Gewalt entstanden ist, der
Eigentiimer des Kraftwerks verantwortlich ist fiir den Schaden
in Form von Todesféllen und Schidigungen von menschlicher
Gesundheit.

Das Quasi-Delikt ndhert sich dem Zufall darin, dass bei ihm
die Vorhersehbarkeit in begrenztem MaBe doch besteht. Daher,
wenn die Vorhersehbarkeit im Sinne von Wahrscheinlichkeit
besteht, dann besteht auch die Haftung, sowohl fiir den Zufall
als auch fiir das Quasi-Delikt, und zwar seitens der Person, wel-
che die gesetzliche Pflicht des Voraussehens hatte. Ein Beispiel:
ein Autoinhaber kann voraussehen, dass es zu einem Unfall we-
gen dem Platzen eines Reifens oder wegen seinem Uberdruck

14 cont-moderne, Budapest, 2005. Im traditionellen ungarischen Haftungsrecht betont man als priméres Prinzip die Prévention, dhnlich wie im Stra
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kommen kann, wenn er die alten Reifen am Auto nicht recht-
zeitig wechselt, obwohl er nicht wissen kann, wann und ob es
dazu kommen wird.

Bei der Methode der Feststellung der Haftung im Falle,
wenn das Delikt seitens mehrerer Tiiter erfolgt ist (z. B. Tater,
Mittéter, Helfer, Anstifter), kennt das Strafrecht nur die indi-
viduelle, einzelne Haftung von jedem Mitwirkenden, proportio-
nell zum Beitrag, gemessen an der Schuld und der Kausalitit.
Die zivilrechtliche deliktische Haftung stellt als Ausnahmefall
auch die solidire Haftung fest?2, unter der Bedingung, dass die
Handlungen der Téter bewusst (planméBig) verbunden sind. In
diesem zweiten Fall kann primar im ersten Schadenersatzpro-
zess jeder angeklagte Téter/Schadenverursacher fiir den ganzen
Schaden verantwortlich sein. Natiirlich mit dem Recht des ver-
urteilten Schadenersatzerstatters, dass er in einem Regresspro-
zess als Kléger einen Teil des Schadenersatzes von den ande-
ren, urspriinglich nicht angeklagten passiv solidarischen Scha-
densverursachern verlangt, proportionell zu ihrem Beitrag zur
Schadensverursachung, gemessen mit der Ursichlichkeit bzw.
Schuld (wenn es sich um subjektive Haftung handelt).

Was die Art der Haftung betrifft, so haben die biirgerlichen
Kodexe in bedeutendem Mafle das Konzept der biirgerlichen
Haftung von der strafrechtlichen getrennt. Als erstes, die straf-
rechtliche Haftung ist ausschlielich subjektiv, basiert auf der
Schuld, bzw. dem Schuldgrad des Taters. Neben den Umstinden
und der Art der Ausiibung sieht das Strafrecht bei der Feststel-
lung des Haftungsmafes eine strengere oder mildere Strafe vor,
abhéngig vom Schuldgrad. Beim gleichartigen Strafdelikt stellt
das Strafrecht das Haftungsmafl abhiingig davon fest, ob die
Tat vorsitzlich oder fahrlissig ausgeiibt wurde. Innerhalb dieser
grundlegenden Arten von Schuld berticksichtigt das Strafrecht
verschiedene ,Unterarten” der vorsitzlichen oder fahrlissigen
Schuld (z. B. dolus premeditatis, dolus eventualis, dolus malus,
usw.), die ihrerseits auch das Mafl und die Art der Sanktion
beeinflusst. Im Unterschied zur strafrechtlichen Haftung kann
die zivilrechtliche deliktische Haftung subjektiv (basiert auf der
Schuld) oder objektiv (unabhingig von der Schuld, basiert auf
der Ursichlichkeit, bzw. auf dem bestehenden Risiko fir das
Entstehen des Schadens durch das Wirken von sog. gefahrli-
chen Gegensténden oder gefahrlichen Handlungen) sein.

Die strafrechtliche Haftung wird ausschlielich fiir persinliche
Handlungen festgestellt, und die zivilrechtliche Haftung wird —
auBer der Regel, dass man vor allem fiir eigene Handlungen
haftet — ausnahmsweise in den gesetzlich vorgeschriebenen
Féllen auch fir Fremdhandlungen festgestellt. Die traditionellen
biirgerlichen Gesetzbiicher, wie auch das geltende ZOO Serbi-
ens, sehen die folgenden Haftungsfille fiir fremde Handlungen
vor: (1) Die Haftung von Eltern und Vormunden fiir deliktische
Handlungen ihrer minderjahrigen Kinder oder deliktisch unfa-
higer Personen (deliktisch unfihig sind jene Personen, die nicht

2GS Art. 414-424. des ZOO.

23, Art. 190., Art. 185. Abs. (1)-(4) und Art. 189. Abs. (1) ZOO.
24, Art. 1089-1098. des ZOO.

25§, Art. 344-347. des ZOO.

265, Abs. (1) und (2) Art. 192. des ZOO.

in der Lage sind, die Folgen ihrer Handlungen zu begreifen)
(2) Haftung des Staates fir fraudolése, gesetzwidrige Handlun-
gen ihrer Organe (im deutschen Recht: Organhaftung) (3) Haf-
tung von Firmen (wirtschaftlichen Gesellschaften) und anderen
rechtlichen Personen fiir Schiden, die gegeniiber Drittpersonen
seitens Angestellten oder Firmenorganen wihrend der Arbeits-
zeit bzw. der Ausiibung der Arbeitspflicht verursacht wurden.
(4) Haftung des Staates fur terroristische Akte, bis der Téter ent-
deckt wird. (5) Vertragliche Ubertragung der Haftung vom poten-
tiellen Schidiger auf eine andere Person, z. B. Versicherungsge-
sellschaft, auf Grund einer Haftpflichtversicherung oder einer
freiwilligen Versicherung.

Die strafrechtliche Haftung kennt die kontraktuelle Haftung
nicht (zu Grund). Die zivilrechtliche Haftung ist zweifach fir
den verursachten Schaden: sie unterscheidet die deliktische und
die vertragliche (kontraktuelle) Haftung. Unter der deliktischen
Haftung versteht die zivilrechtliche Doktrin die Verletzung des
allgemeinen gesetzlichen Verbots der Schadenverursachung ge-
geniiber anderen Personen, und unter der vertraglichen Haftung
versteht sie die Verletzung der vertraglichen Verpflichtung. Der
Unterschied duflert sich darin, dass die deliktische Haftung auf
der Verletzung eines allgemeinen rechtlichen Akts begriindet ist,
und die kontraktuelle Haftung besteht in der Verletzung eines
individuellen Akts. Die strafrechtliche Haftung kann daher aus-
schlieBlich auf dem Gesetz begriindet sein (wegen dem Prinzip
nullum crimen). In Unterschied dazu kann die zivilrechtliche
Haftung sowohl auf dem Gesetz als auch auf dem Vertrag begriindet
sein. Die auf dem Gesetz begriindete zivilrechtliche Haftung
ist eine deliktische Haftung und besteht in einem Verhalten,
welches das allgemeine gesetzliche Verbot der Verursachung
von Schiden (materielle und immaterielle) gegeniiber anderen
Personen verletzt. Im Falle der Verletzung der vertraglichen
Verpflichtung (Nichterfillung, unordnungsgeméfie Erfiillung,
Verspitung) tritt die vertragliche oder kontraktuelle Haftung
wegen der Verletzung der fritheren, im individuellen Akt ent-
haltetenen Verpflichtung ein, in diesem Falle nicht durch den
Willen des Gesetzes sondern durch den Willen der Parteien
festgestellt. Fur die deliktische Haftung gilt das Prinzip der voll-
stindigen Haftung, d. h. die Verpflichtung zu Schadenersatz im
Ganzen, d. h. sowohl des positiven Schadens (damnum emer-
gens) als auch des entgangenen Gewinns (lucrum cessans), im
Prinzip gibt es, ohne Riicksicht auf den Grad der Schuld, keine
Reduktion des Schadenersatzes. Es gibt eine Ausnahme von der
Regel, dass die deliktische Haftung immer vollstindig” ist, ohne
kontraktuelle Reduktion des Schadenersatzes: (1) beim ge-
richtlichen Ausgleich,?* (2) bei der Vergebung (der Tat), bzw. der
Schuldenvergebung,>> (3) in Féllen der geteilten Haftung zwischen
dem Schadenverursacher und dem Geschidigten,2° (4) bei der
Haftversicherung kann man entweder durch das Gesetz oder
durch eine besondere Vertragsklausel (iiber sog. Franchisen, mit
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ihren Unterarten — Absonderungs-, integrale und proportionel-
le Franchise) die Versicherungssumme limitieren, und manche
Versicherungsarten, wie z. B. die Unterversicherung,27 sind ab
initio auf die Versicherungssumme orientiert, die geringer ist als
der Wert des potentiellen Schadens, fiir den Fall des Eintretens
des Versicherungsrisikos. Im Allgemeinen kann die Haftung bei
vertraglichen Haftungen, Klauseln iber die Haftungslimitierung
vermindert oder ausgeschlossen werden (wie am Beispiel des
abstrakten Schadens, beim Vertrag iiber die fakultative Versi-
cherung mit der AuschlieBung von manchen Risiken, durch die
vertragliche Strafe usw.) Bei der zivilrechtlichen Haftung kann
man die Haftung feststellen, obwohl es in Folge der Nichtaus-
fiillung keinerlei Schaden gibt (bzw. es gibt keine Folgen), unter
der Bedingung, dass es zur Vertragsverletzung gekommen ist, z.
B. durch das Vorsehen von Ponalen fiir jeden Tag der Verspa-
tung bei der Lieferung von Produkten beim Transportvertrag.

Neben den allgemeinen Regeln tber die zivilrechtliche Haf-
tung kennt das biirgerliche deliktische Recht auch besondere
Regeln, bzw. besondere Fiille der zivilrechtlichen Haftung®®, die in
etwas (z. B. hinsichtlich der Grundlagen oder des Subjekts der
Haftung) von der allgemeinen Haftungsform abweichen, wie
z. B. die Haftung von Sportlern und sportlichen Organisatio-
nen, die Haftung fiir Schiden durch den Einsturz von Gebau-
den, verschiedene Arten von professionellen Haftungen (z. B.
von Arzten fiir eine falsche Behandlung, von Ingineuren fiir
nicht ordnungsgeméfies Bauen usw.). Im Unterschied dazu und
in diesem Sinne hat die strafrechtliche Haftung keine ausgeson-
derten Arten, wenn man die Variationen beziiglich derselben
wegen erschwerenden oder erleichternden Umstinden nicht
rechnet.

Das Maf der strafrechtlichen Haftung ist die Schwere der Tat,
die Bedeutung des verletzten dffentlichen oder privaten Interesses sowie
die Umstinde des Falles. Das Mafi der biirgerlichen deliktischen
Haftung wird bestimmt durch das Kriterium der Verletzung des
privaten Interesses, bzw. von der Hohe des materiellen Schadens,
bzw. dem Maf} der Eigentumsverminderung des Geschadigten
durch eine gesetzwidrige Handlung oder durch ein Versium-
nis des Schidigers, gemessen mit dem Marktkriterium.2? Das
ist die Wiederherstellung des friiheren Eigentumszustands, des
Zustands, der vor der Schadenverursachung bestanden hat,
d. h. der Schadenersatz ist vollstindig.3" Bei einem nicht eigen-

27°S. Abs. (1) und (2) Art. 936. des ZOO.

tumsverbundenen Schaden (Angst, psychischer Schmerz, Ruf-
schidigung, Verminderung der allgemeinen Lebensfihigkeit,
Verunstaltung, unbegriindete Freiheitsberaubung, physischer
Schmerz, Verletzung von Personlichkeitsrechten und personli-
chen Rechten), hingt die geldliche Genugtuung ab von (1) der
Bedeutung des verletzten Gutes, (2) dem Ziel der Entschidigung —
Leistung von Genugtuung, (3) dass die Genugtuung nicht zur un-
begriindeten Bereicherung des Geschidigten fithrt. Bei Angst und
physischem Schmerz gibt es neben den allgemeinen Kriterien
auch besondere wie z. B. die Intensitit und Dauer.3!

Die Befreiung von der Haftung bzw. die Ausschliefung der zivil-
rechtlichen und strafrechtlichen Haftung hat gemeinsame, aber
auch getrennte Griinde. Die Notwehr (die Abwendung eines
gleichzeitigen widerrechtlichen Angriffes auf sich oder auf an-
dere)®? und die duperste Not (Abwendung der Gefahr) sind glei-
chermaflen Griinde fiir das AusschlieBen der Haftung sowohl
im strafrechtlichen als auch im zivilrechtlichen deliktischen
Recht. Die Selbsthilfe ist im burgerlichen Recht, aber auch im
Strafrecht unzuléssig, bzw. im burgerlichen Recht ist sie nur in
Ausnahmefillen erlaubt?3, wenn im Falle einer unmittelbaren
Bedrohung der Schutz eines rechtlich geschiitzten Gutes mit-
tels des staatsrechtlichen Schutzes nicht méglich ist. Hohere Ge-
walt (vis maior)** und Zufall (casus) sind auch Griinde fir die
AuschlieBung der biirgerlichen deliktischen Haftung. Eine geringe
gesellschaftliche Gefahr ist ein moglicher Grund fiir die Befreiung
von der strafrechtlichen Haftung, aber das ist kein Grund fiir
die Befreiung von der zivilrechtlichen deliktischen Haftung. Im
Prinzip muss auch fiir den kleinsten Schaden ein Schadenersatz
geleistet werden, aber wenn es sich um einen kleinen Wert der
Streitsache handelt, dann wird (in mehreren Rechtssysteme)
in einem Verfahren fiir Streitfragen von kleinem Wert verhan-
delt. Im Strafrecht gibt es besondere Institute, mit denen die
Haftung gemildert wird, oder es wird auf die Anwendung der
Strafe verzichtet. Das sind die Amnestie und die Begnadigung. Im
ersten Fall wird eine groBere Zahl von bestimmten, gewohnlich
weniger bedeutenden Straftaten vergeben, entweder aus dem
Grund der rechtlichen Politik, wihrend im zweiten Fall die Ver-
gebung fiir Einzeltaten auf Grund eines individuellen Gesuchs
des Taters erfolgt, wenn dafiir besondere, gesetzlich vorge-
schriebene Bedingungen bestehen. Im biirgerlichen deliktischen
Recht gibt es solche Institute verstandlicherweise nicht, aber

%8S, Art. 180-184. des ZOO. Diese Artikel umfassen nicht alle klassischen Fille der besonderen Arten der zivilrechtlichen Haftung (z. B. Haftung von
Sportlern, Professionellen, wie z. B. Arzte, Atomschiden, Haftung fiir von Tieren verursachte Schaden, Schiaden von eingestirzten Gebauden usw).
Im Kodifikationsverfahren des biirgerlichen Rechts sollte man diese besonderen Fille der zivilrechtlichen Haftung in den Text des neuen Biirgerlichen

Gesetzbuches eingliedern.

2 GemiB Abs. (2) Art. 189. des ZOO, wird die Hohe des materiellen Schadens ,nach den Preisen zur Zeit der Urteilsfallung bestimmt, auBer wenn es das
Gesetz anders vorschreibt.” Nach Abs. (3) desselben Artikels ,wird bei der Bemessung der Hohe des entgangenen Gewinns der Gewinn berticksichtigt,
den man nach dem regelmaBigen Lauf der Dinge oder nach besonderen Umstinden begriindet erwarten konnte, und dessen Erzielung durch die Han-

dlung oder durch das Versaumnis des Schadigers verhindert worden ist.”

w

0°S. Abs. (1)-(4) Art. 185. des ZOO.
S. Abs. (1) (2) Art. 200. des ZOO.

w W
S O=

S z. B. Par. 343 des UBGB-s in der ungarischen Literaratur: PETRIK, Ferenc, Kértéritési jog, hvgorac, Budapest, 2002, S. 37; Vgl. deutsches BGB, Par.

227, in der deutschen Literatur s. z. B.. PRUTTING - WEGEN - WEINREICH, BGB Kommentar, 2. Aufl., Luchterhand, 2007, S. 310; s. weiter Art.

52 des schweizerischen Obligationenrechts; Vgl. Art. 161. des ZOO.
S. Art. 162. des ZOO.
S. Art. 177. des ZOO.

w W
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37



38

JOURNAL ON EUROPEAN HISTORY OF LAW

der Glaubiger/Geschidigte kann dem Schuldner/Schidiger die
Schulden vergeben. Manche Gesetzbiicher sehen durch die
Berufung auf den Gerechtigkeitsgrundsatz die Verminderung
des Schadens oder die Inversion der Entschidigungshaftung
vor. (Zum Beispiel bei der Elternhaftung fiir Schiden, die von
ihrem minderjéhrigen Kind verursacht wurden, obwohl eine
minderjihrige Person deliktisch unféhig ist, unter der Bedin-
gung, dass die Eltern kein Eigentum haben, und die minder-
jahrige Person Eigentum besitzt, erfolgt die Entschadigung
nicht aus dem Eigentum der Eltern, sondern aus dem Eigen-
tum der minderjahrigen Person). Die Regel ist, dass bei einer
Straftat die Zustimmung des Geschidigten bei einer Straftat die
strafrechtliche Haftung nicht ausschlieBt. Im Unterschied dazu
schlieBt die Zustimmung des Geschidigten im Prinzip die zi-
vilrechtliche Haftung aus.*> In manchen Rechtssystemen (z.
B. im ungarischen Recht) wird zwar ausdriicklich vorgeschrie-
ben, dass die Zustimmung des Geschdigten auf schwere Kor-
perverletzung oder Lebensentzug die zivilrechtliche Haftung
nicht ausschlieBt.3¢ Tatsache ist, dass das ZOO offensichtlich
mit dhnlichem intentio legis vorschreibt, dass die Erklirung
des Geschidigten nichtig ist, mit der er zugestimmt hat, dass
ihm durch eine gesetzlich verbotene Handlung Schaden zuge-
fiigt wird.%”

Die Beweislast fiir das Bestehen von Bedingungen der biir-
gerrechtlichen bzw. strafrechtlichen Haftung ist wegen dem
inquisitorischen oder untersuchungsverfahrlichen (offiziosen) Cha-
rakter des Strafverfahrens, bzw. der dispositiven Eigenschaft des
Streitverfahrens im Ziele der Feststellung der zivilrechtlichen
deliktischen Haftung verschiedenartig eingerichtet. Wihrend
im Strafverfahren prinzipiell der Offizititsgrundsatz fiir das
Einleiten und Fithren des Verfahrens gilt und der Staatsanwalt
als dffentliches Organ (auBer in Privatklagefdllen) amtspflichtig
im Ziele der Feststellung der materiellen Wahrheit die Bewei-
se vorschligt, wird wihrend dessen im Strafverfahren im Ziele
der Feststellung der zivilrechtlichen Haftung wegen des verur-
sachten Schadens das Verfahren auf Vorschlag (Klage) der ge-
schidigten Seite, also eines privaten Subjekts, eingeleitet. Beim
biirgerlichen Entschidigungsverfahren entscheidet das Gericht
in den Grenzen des Klageantrags (nemo ultra et extra petitum
partium). Wenn sowohl ein materieller als auch ein immate-
rieller Schaden entstanden ist, und der Kliger/Geschidigte
nur eine materielle Entschidigung verlangt, wird das Gericht
folglich amtspflichtig keine Beweise im Ziele der Feststellung
des immateriellen Schadens erbringen. Das biirgerliche Gericht
ibernimmt nur diejenigen Beweise, die von den Parteien vorge-
schlagen wurden. Im Unterschied dazu kann das Strafgericht
ungeachtet der Beweisvorschlige der Parteien Beweise erbringen. Im
Strafverfahren ist die vermutete Schuld nicht bekannt, sondern
nur die bewiesene Schuld, wegen der Vermutung der Unschuld,
wobei die Beweislast dem Staatsanwalt obliegt. Im biirgerlichen
deliktischen und kontraktuellen Entschidigungsrecht wird

. Art. 163. des ZOO.

s. (2) Art. 163. des ZOO.
. Art. 2. des ZOO.

die vermutete Schuld angewandt, unter der Bedingung, dass
die Ursichlichkeit zwischen der gesetzwidrigen Handlung des
Schidigers und der Folge/des Schadens bewiesen wurde. Dann
geht man von der anfechtbaren Vermutung aus, dass der Scha-
diger schuld ist. Im Strafverfahren gibt es wegen der Vermutung
der Unschuld keine prasumierte Schuld. In diesem Verfahren
obliegt dem Staatsanwalt die Beweislast zum Beweis der Schuld
des Angeklagten.

Wegen dem Prinzip der Gleichberechtigung der Parteien in
Obligationenverhéiltnissem38 ist der Staat, wenn er Uber seine
Legislativ-, Verwaltungs- oder Gerichtsorgane ungesetzméafig bzw.
widerrechtlich einem Birger Schaden verursacht hat, dazu ver-
pflichtet, den Schaden zu ersetzen. In unser Recht ist die eu-
ropdische Regel tiber die Haftung der legislativen Organe noch
nicht inkorporiert. Diese bezieht sich auf die Verpflichtung des
Staates, Schadenersatz zu leisten, wenn der Schaden einem Biir-
ger wegen der Vorenthaltung von erlangten Rechten entstanden
ist. Im geltenden ZOO und ZKP (Gesetz tiber das Strafverfah-
ren Serbiens) besteht die Regel iber die Entschidigung von Per-
sonen, denen in einem Strafverfahren unbegriindet die Freiheit
entzogen wurden.? Es fehlt auch die Regel tber die Haftung
von Verwaltur\gsorganen, wenn sie mit ihren ungesetzméﬁigen
Handlungen (gesondert bewiesen in einem Verwaltungsprozess)
einem Biirger Schaden verursacht haben.

Il. Zweck (Ziel) der zivilrechtlichen und
strafrechtlichen Inkriminierung

Die Trennung (Abgrenzung) der zivilrechtlichen von der
strafrechtlichen Inkriminierung, und somit auch der zivilrecht-
lichen von der strafrechtlichen Haftung, erfolgte in den (verglei-
chenden) Kodexen des biirgerlichen Rechts auch beziiglich der
Ziele der Inkriminierung dieser Haftungen. Der Zweck der zi-
vilrechtlichen Inkriminierung und Schadenshaftung ist von pri-
vatrechtlicher Natur, und besteht in der Idee der (vollstindigen)
Entschidigung des Geschidigten seitens des Schadigers, bzw.
der verantwortlichen Person. Im Unterschied dazu haben die
strafrechtliche Inkriminierung und die strafrechtliche Haftung,
neben der Pravention, die Bestrafung des Téters zum Ziel, also
einen dffentlich-rechtlichen Zweck, ausgedriickt in der ponalen
Funktion, wegen der Verletzung von durch éffentliches Recht
geschitzten Werten. Die nach den strafrechtlichen Regeln
auferlegte Geldstrafe gehort daher dem Fiskus, und die geld-
liche Entschiadigung fir materielle und immaterielle Schiden
gehort dem Geschidigten. Auf dem Gebiet des zivilrechtlichen
Deliktrechts im deutschen und englischen Recht wichst bei
immateriellen Schiden wegen der Verletzung der Personlich-
keitsrechte die Bedeutung des Strafschadenersatzes (oder der
Anwendung des Ponalitéitsprinzips), mit der Begriindung, dass
die Erhohung des Schmerzensgeldes praventiv wirkt. Dieser po-
nale geldliche Schadenersatz wegen der Verletzung von Person-

. Abs. (1) und Abs. (2) Par. 342. des Ungarischen Birgerlichen Gesetzbuches (in: Polgdri Torvénykinyv, Novissima Kiado, Budapest, 2007, S. 81).
b

Abs. (1) Art. 200. des ZOO (Freiheitsverletzung). Diese Frage verdient eine detailliertere Bearbeitung im zukiinftigen birgerlichen Kodex Serbiens.
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lichkeitsrechten geht davon aus, dass der Schaden vorsitzlich
verursacht wurde. 40

Ill. Unterschiede beziiglich der Haftungsbedingungen

Die zivilrechtliche und die strafrechtliche Haftung sind ei-
gentlich nominal identisch. Bei beiden Haftungsarten bemer-
ken wir gemeinsame allgemeine und besondere Bedingungen:
(1) den Schaden, bzw. die Folge des Delikts, (2) die Gesetz-
widrigkeit des Delikts, (3) die ursichliche Verbindung zwischen
der gesetzwidrigen Handlung und der Folge, (4) die Schuld als
besondere Bedingung bei der subjektiven Haftung.

Unterschiede bei der Definierung der nominal gleichen Be-
dingungen entstehen wegen dem Unterschied in den Zielen der
zivilrechtlichen und der strafrechtlichen Haftung, besonders
auf dem Gebiet der verschiedenen Inkriminierungsmethoden,
auf dem Gebiet der Unterschiede im Verstindnis der Schuld
und der anderen Haftungsbedingungen.

Wihrend im biirgerlichen Recht die grundlegende Bedin-
gung fiir das Eintreten der zivilrechtlichen Haftung das Eintre-
ten von materiellem oder immateriellem Schaden ist, tritt die
strafrechtliche Haftung auch unabhingig vom Eintreten des
Schadens, im Sinne des biirgerlichen Rechts verstanden, ein.
Man soll jedoch bemerken, dass aus demselben deliktischen
Verhalten sowohl die strafrechtliche als auch die zivilrechtliche
deliktische Haftung entstehen kann, falls gleichzeitig ein recht-
lich geschiitztes Gut des biirgerlichen und des Strafrechts ver-
letzt wurde. Nach der Meinung des franzdsischen Autors René
Savatier!! gibt es kein solches Delikt, welches nicht gleichzeitig
sowohl ein zivilvechtliches als auch ein strafrechtliches Delikt ist. Das
kann man natiirich fir den meisten Teil von Delikten bestiti-
gen: z. B. Beleidigung und Verleumdung sind - da es sich dabei
um die Verletzung der Wiirde der Persénlichkeit als geschitzte
Werte des buirgerlichen und des Strafrechts handelt — gleichzei-
tig inkriminiert sowohl im biirgerlichen als auch im Strafrecht;
Diebstahl als widerrechtliche Verminderung des Eigentums ist
zivilrechtlich und auch strafrechtlich inkriminiert.

Im sog. Adhesionsstrafverfahren (Schadenersatzanspruch im
Strafverfahren) kann auch iiber eine zivilrechtliche Entschédi-
gungsforderung des Geschidigten verhandelt werden, nach den
Regeln des Streitverfahrens, bzw. den Regeln des materiellen
biirgerlichen Rechts. Die Rechtskraftigkeit des Strafgerichtur-
teils iiber die Entschidigungsforderung, das im Adhesionsstraf-
verfahren gefillt wurde, verhindert die wiederholte Einreichung
derselben Forderung vor einem biirgerlichen Gericht. In diesem
Falle gilt die Regel ne bis in idem (nicht zweimal denselben
Gegenstand).

Wenn eine strafrechtliche Vorfrage fiir ein zivilrechtliches
Delikt, das vorher nicht vor dem zustéindigen Strafgericht ver-
handelt wurde, von bedingender Bedeutung ist, dann kann das
biirgerliche Gericht seine Stehlungnahme haben, die allerdings
nur innerhalb des Zivilprozesses wirkt. Uber diese Frage kann
das zustindige Gericht wieder entscheiden, und zwar aus dem
Grund, dass das Zivilgericht im Prinzip nach der Dispositi-
onsmaxime vorgeht, und das Strafgericht nach dem Offizitits-
grundsatz. Wenn das Strafgericht anders entscheidet im Ge-
gensatz zur Stellungnahme des Zivilgerichts, dann kann das im
Zivilprozess ein Grund zur Wiederholung des Verfahrens sein.
Das verurteilende strafrechtliche Praiuditium (praeiuditio), bzw. die
rechtsgiiltig verhandelte strafrechtliche Vorfrage verpflichtet
das Zivilgericht in den meisten europdischen Rechtssystemen,
welches den Prozess zur zivilrechtlichen deliktischen Haftung,
die beziiglich desselben Tatbestandes entstanden ist, fiihrt,
nach den gesetzlichen Regeln des Zivilverfahrens in Bezug zum
Téter und zu seiner Schuld. Aber das muss weder formell-lo-
gisch noch rechtlich der Fall sein, da die deliktische Haftung
ungeachtet der Schuld bestehen kann, begriindet auf der reinen
Ursichlichkeit. Das befreiende strafrechtliche Praiuditium bin-
det das Zivilgericht nicht, dieses kann beziiglich des Delikts ein
verurteilendes Urteil féllen, auch dann wenn das Strafgericht
den Tater vorher rechtskriftig von der strafrechtlichen Haftung
befreit hat.*2

Der Unterschied beziiglich der Definierung der Widerrecht-
lichkeit, wie es schon angefiihrt wurde, besteht darin, dass die
zivilrechtliche Widerrechtlichkeit als eine allgemeine, und die
strafrechtliche als eine spezielle vorgesehen ist. Die Widerrecht-
lichkeit wird nach dem schweizerischen Obligationenrecht als
Verletzung einer beliebigen rechtlichen Norm, genauer einer
zwingenden rechtlichen Norm, verstanden, welche das Verhal-
ten gegentiber anderen Subjekten des Rechts bestimmt.** Da
das Obligationenrecht, besonders im kontraktuellen Teil, zwecks
der Garantie der Vetragsfreiheit, dispositive Normen enthiilt,
die ein verschiedenartiges vertragliches Regeln von Rechten
und Verpflichtungen der Parteien, als es die Regel des Geset-
zes bietet, ermoglicht, wird eine vertragliche Abweichung nicht
als widerrechtliches Verhalten betrachtet.** In der vergleichen-
den (schweizerischen und deutschen) Doktrin unterscheidet
man die sog. objektive Widerrechtlichkeit von der sog. subjektiven
Widerrechtlichkeit. Die objektive Widerrechtlichkeit bedeutet
eine Verletzung der imperativen rechtlichen Norm an und fiir
sich, und die subjektive bedeutet das Bewusstsein und das Wis-
sen des Schidigers von der Verletzung, bzw. es handelt sich um
eine bewusste Verletzung der Norm. Diese Unterscheidung hat

40°S. FUNKEL, Thorsten, Schutz der Personlichkeit durch Ersatz immaterieller Schiiden in Geld, Eine rechtsvergleichende Untersuchung des zivilrechtli-
chen Personlichkeitsschutzes unter besonderer Beriicksichtigung des Geldersatzes fiir Nichtvermogensschiden in Deutschland und England. Verlag C. H.
Beck, Minchen, 2001, S. 250-251. Im englischen Recht wird der Strafschadenersatz als exemplarische Entschidigung bezeichnet (exemplary damage).
41°S. SAVATIER, René, Traité de la responsabilité civil en droit Francais, - civil administratif, professionel, procedural, tome premier, deuxiéme edition, Paris,
PICHON, R. et DURAND-AUZIAS, R., 1951, in der Einfihrung, siche auch RUMELIN, Max, Das Verschulden im Straf- und Zivilrecht, Ttibingen,
1909; ibid: Die Verwendung der Causalbegriffe im Straf- und Zivilrecht, Archiv fiir zivilistische Praxis, 90, 171; ibid: Griinde der Schadenszurechnung,

1896; ibid: Schadenersatz ohne Verschulden, Ttubingen, 1910.

#2°S. 2. B. SZALMA, J6zsef, Okozatossdg és polgari jogi felelsség, (Ursichlichkeit und zivilrechtliche Haftung), Miskolc, 2001.
4§, GUHL, Theo, Das schweizerische Obligationenrecht, 9. Auflage (bearbeitet von Alfred KOLLER, Anton K. SCHNYDER, Jean Nicolas DRUEY),

Schulthes, Ziirich, 2000, S. 186. Punkt. I 2. 1.

#°S. SALMA, JoZef, Obligaciono pravo, Izdavacki centar Pravnog fakulteta u Novom Sadu, 7. (Reprint) Auflage der 6. Aufl, Novi Sad, 2007., S. 124-125,

533-535.
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keinen praktischen Nutzen. Gleichzeitig ist die subjektive Auf-
fassung der Widerrechtlichkeit nicht identisch mit der Schuld.
Das erste bedeutet das Bewusstsein und Wissen tber die Ver-
botsnormen, und das zweite (im Strafrecht und im biirgerlichen
Recht, in der Domine der subjektiven Auffassung der Schuld)
ein bewusstes widerrechtliches Handeln (oder ein Versiumnis,
wenn man gemdf der Vorschrift handeln sollte) mit der gewoll-
ten Folge. Fir die zivilrechtliche Haftung ist es im Prinzip un-
wichtig, ob das zivilrechtliche oder 6ffentlich-rechtliche Verbot
verletzt wurde (wie das strafrechtliche, verwaltungsrechtliche),
in allen Féllen, ungeachtet der Herkunft, des Typs der Verbots-
norm, unter der Bedingung der Ursichlichkeit und der Entste-
hung des Schadens, kann eine zivilrechtliche Entschidigungs-
haftung enstehen.*> Im Unterschied dazu haben die strafrecht-
lichen Verbotsnormen wegen ihrem speziellen Inkriminierungs-
charakter ihre Wurzeln in den strafrechtlichen Vorschriften.
Wichtig sind auch die Unterschiede in der Auffassung der
Schuld. Wihrend das Strafrecht eine subjektive Auffassung der
Schuld im Sinne der ,Mafinahme“ des Wollens der verbotenen
Handlung und der Folge der Handlung hat, akzeptiert das Zivil-
recht generell, neben einer gewissen begrenzten Domine der
Anwendung der subjektiven Doktrin iiber die Schuld, die sog.
objektive Doktrin der Schuld, welche als Abweichen vom erwarteten
Verhalten in der gegebenen Situtation definiert wird. Dabei wird
das Syntagma ,gegebene Situation® prazisiert durch den Stan-
dard (1) des guten Gastgebers — bonus pater familias (in gewohnli-
chen zivilrechtlichen Beziehungen), (2) des guten Unternehmers
(in Handels- und rechtlichen Beziehungen) und (3) die Regeln
der Profession bei professionellen Beziehungen. Die Aufmerk-
samkeit des guten Gastgebers ist jene, die sich in Sachen des
eigenen Interesses zeigt. Die Aufmerksamkeit des guten Un-
ternehmers ist jene, die in geschriebenen und ungeschriebenen
Sitten (Usancen) vorgesehen ist, und die Aufmerksamkeit der
Profession befindet sich in der Regeln des gegebenen Gewerbes
(wie z. B. die Regeln tiber den Bau, Regeln fiir die Arztepro-
fession u. a.). Auf diese Weise unterscheidet sich die objektive
Auffassung der Schuld bei der zivilrechtlichen Haftung von der Wi-
derrechtlichkeit. Solange die Widerrechtlichkeit ein auschlieflich
objektiver Begriff war, und die Schuld auschlieflich subjektiv
verstanden wurde, bestanden bei der Gegeniiberstellung kei-
ne Schwierigkeiten, denn das erste ist eine objektive und das
zweite eine subjektive Kategorie. Bei der Objektivisierung der
Schuld war diese Grenzlinie geloscht. Aber durch die Hinzu-
fiigung von Standards als Schuldmaff wurde eine Losung fiir
die theoretische und normative Abgrenzung gefunden: die Wi-
derrechtlichkeit ist ein Verhalten gegensitzlich zur allgemeinen
rechtlichen Norm, und die objektive Auffassung der Schuld
bedeutet ein Verhalten gegensitzlich zum Standard eines gu-
ten Gastgebers, eines guten Unternehmers oder den Regeln der
Profession, also den aufergesetzlichen, aber durch ein Gesetz
anerkannten Regeln und MaBstéiben. Bei der subjektiven Auf-
fassung der strafrechtlichen bzw. zivilrechtlichen Schuld besteht
die grundlegende Graduierung der Schuld auf den Vorsatz und

die Fahrldssigkeit, wobei bei der strafrechtlichen Haftung im
Prinzip fiir eine vorsitzliche Ausfiihrung desselben strafrecht-
lichen Delikts eine strengere Strafe vorgesehen wird als fiir die
Fahrldssigkeit. Es gibt biirgerliche Gesetzbticher, wie das dster-
reichische Allgemeine biirgerliche Gesetzbuch, welche die sub-
jektive Auffassung der Schuld annehmen, so dass man fiir ein
vorsitzliches biirgerliches Delikt ,strenger” haftet, und so wird
der vorsitzliche Schidiger fiir einen positiven Schaden und
auch fiir den entgangenen Gewinn verantwortlich sein, und der
fahrlissige Schadiger nur fiir den positiven Schaden. Auf diese
Weise ,ponalisiert” das AOGZ die Entschidigung, es wird mehr
der vorsitzliche Schadiger ,bestraft” als der fahrlassige, was na-
tirlich in gewisser Weise verstindlich ist. Aber wenn man die
Entschidigung vom Gesichtspunkt des Geschidigten betrach-
tet, und wenn wir im Schadenersatzrecht/Entschidigungsrecht als
vorrangiges Ziel dessen Entschadigung festlegen, dann ist der
Grad der Schuld véllig irrelevant, es geniigt auch eine ,milde-
re Schuld®, fiir welche man sonst haftet, fiir die vollstindige
Entschidigung des Geschidigten, durch die Anerkennung des
Rechts auf Entschiddigung sowohl fiir den positiven Schaden
als auch fiir den entgangenen Gewinn, auch bei der geringsten
Schuld, fir die man haftet, bzw. auch bei Fahrlissigkeit. ZOO
akzeptiert zu Recht — unter dem Einfluss des schweizerischen
Obligationengesetzes, die objektive Definition der Schuld, so-
mit auch das Ziel des vollstindigen enschadigungsrechtlichen
Schutzes des Geschadigten, aber nicht auch das Ziel der Péne-
lisation des Schadigers. Dadurch hat der Schuldgrad im biirger-
lichen Recht im Prinzip keine Bedeutung. AuBerdem ist bei der
objektiven Auffassung der Schuld die Graduierung der Schuld
auch formell-logisch nicht moglich, da diese auch im Falle der
kleinsten Abweichung vom erwarteten Verhalten in typisierten
Situationen besteht, gemessen an den Standards fiir die ent-
schidigungsrechtliche Haftung. Auch die kleinste Abweichung
von diesen Standards stellt eine Schuld dar, ungeachtet des Be-
wusstseins von der Handlung und des Wollens der Handlung
und deren Folge. Sie ist weder vorsitzlich noch fahrlassig, denn
aus dem Schuldbegriff ist das subjektive Wollen des Téters
ausgeschlossen. Das Fehlen des Bewusstseins von der Hand-
lung und der Folge hat jedoch, auch in dieser Konstruktion der
Schuld, eine Bedeutung, wenn der Téter keine deliktische Fa-
higkeit hat. Die strafrechtliche Schuld, als eine ausschlieBlich
subjektive, gemessen an subjektiven Elementen, am Wollen der
Handlung und deren Folgen, sowie die subjektiv verstandene
zivilrechtliche Schuld, graduiert die Schuld und stellt aufgrund
dessen das Haftungsmaf fest. Im Unterschied dazu graduiert
die objektive Auffassung der Schuld, die in einer Abweichung
des erwarteten Verhaltens in der gegebenen Situation besteht,
die Schuld nicht.

Die objektive Auffassung der Schuld im biirgerlichen Recht
bedeutet nicht, das man wegen dieser Auffassung die sog. subjektive
Haftung aufgegeben hat, und dass man bei dieser Art von Schuld
auf das Gebiet der objektiven Haften tibergeht. Bei der objekti-
ven Haftung kann nimlich der Schidiger oder die verantwort-

45 Vgl. GUHL, Theo, Das schweizerische Obligationenrecht, 9. Auflage (bearbeitet von Alfred KOLLER, Anton K. SCHNYDER, Jean Nicolas DRUEY),

Schulthes, Ziirich, 2000, S. 186. Punkt. I 2. 1.
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liche Person mangels der Schuld nicht von der Haftung befreit
werden, und in der Materie der subjektiven Haftung kann er
durch den Beweis, dass sich der Schidiger an die n6tigen Auf-
merksamkeitsstandards gehalten hat, von der Haftung befreit
werden.

Obwohl in der biirgerlichen deliktischen Haftung (we-
nigstens in ZOO*®, dem schweizerischen*” und ungarischen
Recht*® - MGZ) im Prinzip die objektive Auffassung der Schuld
angenommen wurde, gibt es doch Ausnahmen, wenn man die
Regeln iiber die subjektive Doktrin anwendet, mit der Graduierung
der Schuld, und zwar mit relevantem Einfluss auf das Maf}
der Haftung fir den Schaden, bzw. auf die Hohe der geldli-
chen Entschidigung. Diese Flle sind die folgenden: (1) Wenn
ein biirgerliches Delikt des Schadigers zugleich eine vorsitzliche
Straftat darstellt, wenn bei dieser Gelegenheit eine Sache des Geschi-
digten zerstirt oder bestitigt wurde, dann wird die Hohe der geldli-
chen Entschidigung nach dem Affektionswert bemessen, bzw.
nach dem Wert, welchen die Sache fiir den Geschidigten hat,
den Wert der besonderen Vorliebe (Liebhaberwert)*?. Das be-
deutet, dass in diesem Fall die Entschidigung hoher sein kann
als der Marktwert der Sache, der sonst nach der allgemeinen
Regel der grundlegende Mafistab fiir die Bemessung der Hohe
der geldlichen Entschadigung fiir den materiellen Schaden ist.
Aber in bestimmten Rechtssystemen, z. B. im serbischen Obli-
gationengesetzSo, wird die obere Grenze des Affektionswertes
limitiert durch die Kriterien fir die Bemessung der geldlichen
Entschidigung fiir immaterielle Schiden. (2) Wenn es sich um
das Bestehen der Schuld von einer Drittperson und des Geschidigten
selbst handelt, so wird die Haftung zwischen dem Schidiger, der
Drittperson und dem Geschidigten geteilt, verhaltnismifig zum
Schuldteil der Drittperson bzw. des Geschadigten. (3) Bei der
Haftpflichtversicherung fiir Schiden im Verkehr hiingt das Regressrecht
der Versicherungsgesellschaft gegentiber dem Schédiger davon
ab, ob der Verkehrsunfall durch eine vorsitzliche oder fahrlassi-
ge Schuld verursacht wurde. Wenn der Unfall vorsitzlich verur-
sacht wurde, oder im Zustand der Zurechnungsunfahigkeit, was
man rechtlich mit dem Vorsatz gleichstellt — entstanden durch
Einfluss von Mitteln, welche das Bewusstsein mindern oder die
das Bewusstsein und die Aufmerksamkeit vollstindig auschlie-
fen (actiones liberae in causa), — kann die Versicherungsgesell-
schaft nach der Auszahlung der Versicherungssumme an den

Geschadigten, die Rickerstattung der ausgezahlten Versiche-
rungsumme vom Schédiger — Versicherten verlangen.

Das franzosische Recht hat wegen dem festen Standpunkt
des Code civil die subjektive Auffassung der Schuld nie aufgege-
ben. Die Quellen der Schuld liegen namlich in der psycholo-
gischen Einstellung des Taters gegentiber der Tat im Moment
des Begehens des Delikts. Demzufolge wurde in der alteren
Rechtsprechung die Schuld im Beweisverfahren ausschlieBlich
tiber das Bewusstsein von der Tat und der Folge analysiert. Die
Doktrin hat jedoch mit der Zeit die rein subjektive Auffassung
der Schuld teils aufgegeben und sie begniigte sich nicht mehr
mit dem Standpunkt, dass die Schuld nur auf das subjektive
Verhiltnis des Taters zur Tat zurtickgefiihrt wird. Dem objek-
tivisierten Standpunkt nihert sich Mitte des 20. Jahrhunderts
Renné Savatier, ein bekannter, seinen Ideen nach auch heute
noch aktueller Theoretiker der franzdsischen und europi-
ischen biirgerlichen deliktischen Haftung, ausgedriickt in der
folgenden Stellungnahme: ,Die Schuld ist das Nichtausiiben
der Verpflichtung, von welcher der Tater wusste oder wissen
musste.“>! Wenn die Schuld objektiv verstanden wird, im ange-
fithrten Sinne, umfasst das Beweisverfahren nicht die Analyse
des Bewusstseins des Titers, sondern unabhingig von diesem
Bewusstsein umfasst sie nur, ob es zu einer Abweichung des Ver-
haltens des Tiiters im Gegensatz zum geforderten Verhaltensstandard in
der gegebenen Situation, bzw. ob es zur Erfiillung der verlang-
ten Pflicht gekommen ist.

Alle Gesetzbiicher der oben analysierten Rechtssysteme,>?
so auch ZOO,>3 kennen auch die subjektive Schuld, bzw. die
abhingig vom Mafi des Wollens (des Bewusstseins des Téters
von der Tat) graduierte Schuld. Aber diese Graduierung wird
nur dann angewandt, wenn das Gesetz die rechtliche Folge da-
mit verbindet, bzw. wenn der grofere oder kleinere Umfang der
Entschidigung vom MaB der Schuld abhéngt.

Die Doktrin tiber die Ursdchlichkeit ist fast gemeinsam im
Strafrecht und bei der biirgerlichen deliktischen Haftung, die
sich besonders wihrend des 19. Jahrhunderts entwickelt hat,
manchmal wurde sie auch mit der Koautoren-Feder von Zivili-
sten und Strafrechtstheoretikern geschrieben. Nach der Funk-
tion ist die Urséichlichkeit die allgemeine Bedingung sowohl der
strafrechtlichen als auch der biirgerlichen deliktischen Haftung, sie
ist deshalb bedeutend, weil sie auf die haftende Person verweist,

S, SALMA, Jozef, Obligaciono pravo (Obligationsrcht), Izdavacki centar Pravnog fakulteta u Novom Sadu, 7. (Reprint) Auflage der 6. Aufl. vom 2007.,
Novi Sad, 2009, S. 544-547 und die dort angefilhrte/ einheimische und internationale Literatur. Unter dem Einfluss der schweizerischen Theorie hat
in der serbischen Literatur Prof. KONSTANTINOVIC, Mihailo in seinem Obligaciono pravo (beleske Kapora sa predavanja [Notizen von Kapor von den
Vorlesungen]), Beograd, 1956, zum ersten Male die objektive Defininierung der Schuld angenommen.

47 Vgl. GUHL, Theo, Das schweizerische Obligationenrecht, 9. Auflage (bearbeitet von Alfred KOLLER, Anton K. SCHNYDER, Jean Nicolas DRUEY),
Schulthes, Zirich, 2000, S. 194-195 Punkt. 39-40.BGE (Oberster Gerichtshof der Schweiz) 112 11 180, Journal de Tribunaux (Lausanne), 1986, S. 391:
Beim Vorsatz ist der Mafstab durch das Element der mangelnden Aufmerksamkeit objektivisiert.

48 EORSI, Gyula, Thesen tiber die zivilrechtliche Haftung, Acta Juridica Academie Stientiarium Hungarice, Bd. 20 (1-2), S. 34. Punkt, 7.

49°G. Par. 1331 des osterreichischen ABGB. Siehe niher die dsterreichische Literatur z. B. in: WELSER, Biirgerliches Recht, Bd. II, 13. Aufl., Manz Verlag,

Wien, 2007, S. 352.
350 S. Art. 200. Abs. 2. des ZOO

51 S. SAVATIER, René, Des effets et de la sanction du devoir moral en droit positif Frangais devant la jurisprudence, thése, Poitiers, Paris, 1916, S., 131;

ibid, La responsabilité civil, op. cit, Bd. I, S. 5.

32 S. Abs. 1. Art. 41. des schweizerischen Obligationengesetzes. Auch Art. 339. des Ungarischen BGB (wo die objektive Auffassung der Schuld am ausge-
prégtesten ist), in: Polgari torvénykonyv, Kiegészitve a vonatkozé kollégiumi dllasfoglalasokkal és jogegységi hatdrozatokkal, Novissima Kiado, 2007,

Budapest, S. 81.
33 S, Art. 158. des ZOO.
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da diejenige Person haftet, auf Grund deren Handlung es zur
inkriminierten Folge gekommen ist. Aber die Ursache kann
auch die Funktion der Bestimmung des Entschidigungsumfangs ha-
ben.”* Man unterscheidet die direkte und die indirekte Ursiich-
lichkeit.>> Die direkte Ursache fiihrt zur Haftung nur bei dem
Schaden, der unmittelbar nach der Handlung entstanden ist.
Die indirekte Ursichlichkeit sowie der indirekte Schaden sind
diejenigen, die zeitlich spéter entstanden sind, fiir welche der
Schidiger nur dann haftet, wenn bewiesen wird, dass die (in-
direkte) spatere Folge (in der deutschen Theorie als Folgeschaden
bezeichnet) nicht durch eine andere Bedingung — Ursache bzw.
eine andere Handlung im Verhiltnis zur initiellen Bedingung
hervorgerufen wurde. Der Folgeschaden ist als Begriff anschei-
nend widerspriichlich, da der Schaden die Folge der Ursache
ist, und nicht die Folge der Folge. Aber die Widerspriichlichkeit
besteht nicht, da es sich um eine fernere, spitere Folge handelt,
auch hervorgerufen durch die initielle Ursache. Wenn die in-
itielle Ursache gleichermafien zur zeitlich naheren und zeitlich
ferneren Folge (mittelbarer Schaden) gefiihrt hat, haftet der
Triger der Ursache sowohl fiir die erste als auch fiir die zwei-
te Folge. So zum Beispiel, wenn ein Jiger eine andere Person
verletzt und ein Schaden in Form einer Korperverletzung ent-
steht, bzw. verbunden mit den Behandlungskosten, und viel
spiter auch mit Krebs, wird der Jager auch fiir den Tod des
Geschadigten verantwortlich sein, wenn bewiesen wird, dass
der Krebs wegen der vorherigen Koérperverletzung entstanden
ist. Aber wenn bewiesen wird, dass die Krankheit aus einem an-
deren Grund entstanden ist, z. B. wegen Rauchen, auf Grund
einer Anfélligkeit fiir diese Krankheit, haftet der Schidiger
nicht fiir diesen indirekten, spiteren Folgeschaden. Entwickelt
hat sich die Theorie tiber die Ursache als Bedingung fir die Ent-
stehung der Folge. Die Ursache ist jede Handlung oder jedes
Versdumnis, ohne welche es keine Folge gibt. Es ist zur Debatte
gekommen zwischen den Anhingern der Theorie tiber die sog.
natiirliche Ursdchlichkeit (John Stuart Mill) auf der einen Seite,
und den Anhingern der Theorie tiber die ausgewdhlten Bedingun-
gen, bestimmt durch rechtliche Kriterien (addquate, typische und
hypotetische Ursichlichkeit), auf der anderen Seite.”® Der Man-
gel der Theorie tiber die natiirliche Ursichlichkeit liegt darin,
dass sie die zeitlich nidheren und entfernteren Elemente der
Ursachenkette gleichberechtigt betrachtet, und damit erwei-
tert sie rechtlich den Kreis der potentiell haftenden Personen,
da jede Folge gleichzeitig auch die Ursache sein kann (der sog.
»Nephertiti-Effekt“). Die Ursichlichkeitskette kann man bis
zu den zeitlich entfernten Ursachen ,zuriickverfolgen®, den

Bedingungen in der Vergangenheit, die logische Vorbedingun-
gen sind, die aber vom Standpunkt der konkreten Haftung un-
wichtig sind (z. B. wenn der GroBvater nicht aus dem Ersten
Weltkrieg zuriickgekehrt wire, hitte der Urenkel den Schaden
nicht verursachen kénnen). Ein solche Konstruktion macht
eine rationelle rechtliche Haftungskonstruktion unméglich.
Daher entwickelte sich die Theorie tiber die unmittelbaren Be-
dingungen, bzw. dass als Ursachen jene Handlungen betrachtet
werden, die zeitlich unmittelbar der Handlung vorausgegan-
gen sind, bzw. diejenigen, die fiir die Entstehung des Schadens
rechtlich wichtig sind.

In der zivilrechtlichen Doktrin hat sich die Auffassung tiber
die kumulative und konkurrente Ursichlichkeit entwickelt, mit
dem Ziel, dass man das Problem der Teilung der Haftung zwi-
schen mehreren Teilnehmern, Delinquenten 16st, wenn es zu
einer wahren oder potentiellen Teilnahme von mehreren Per-
sonen (z. B. Tater, Mittéter, Helfer, Anstifter) gekommen ist.
Nach der Theorie tiber die konkurrente Ursichlichkeit haftet
zwischen mehreren potentiellen Tétern nur derjenige, fir des-
sen Handlung oder Versdumnis man feststellt, ob sie bedeu-
tend war, so dass die Konzentration der Haftung auf einen von
mehreren potentiellen Schidigern erfolgt. Aber wenn das Be-
weisverfahren gezeigt hat, dass die Handlung aller angeklagten
Teilnehmer (im kleinerem oder groferem Umfang) zur Entste-
hung der Folgen beigetragen hat, dann erfolgt im biirgerlichen
Recht die Teilung der Haftung fiir den Schaden zwischen meh-
reren Teilnehmern, verhdltnisméBig zum Beitrag von jedem un-
ter ihnen, oder ausnahmsweise, wenn es das Gesetz besonders
vorsieht, entsteht eine solidire Haftung.

IV. Abgrenzung zwischen Sanktionen

Die Rolle des biirgerlichen Rechts, seit der Zeit der traditio-
nellen zivilrechtlichen Kodifikationen, besteht in der Restitution
des verletzten Eigentums, das mit den Mitteln des Schadigers
beschidigt worden ist. Die Restitution hat auschlieBlich einen
Eigentumscharakter, und hat keinen Einfluss auf die personliche Frei-
heit des Schidigers. Die grundlegende strafrechtliche Sanktion,
der Freiheitsentzug, hebt die Bewegungsfreiheit auf, und ihr
Ziel ist die Bestrafung des Taters. Die modernen Vollstrek-
kungsverfahren im biirgerlichen Vollstreckungsprozessrecht
kennen kein Schuldnergefingnis, um durch die Ponalisation
den Schuldner zur Erfiillung der Entschidigungsobligation zu
bewegen. Statt dessen erfolgt die Vollstreckung tiber das Eigen-
tum der Schuldners, z. B. die Pfindung und den offentlichen
Zwangsverkauf des Eigentums.

S, SALMA, Jozef, Uzroénost kao determinanta subjekata i obima odgovornosti za Stetu (Urséchlichkeit als Determinante der Subjekte und des Haf-
tungsumfangs fiir den Schaden), Pravni zivot, Bd. IL., Beograd, Nr. 10/1997. S. 529-545. Ibid, Uzro¢na veza u deliktnom pravu (Ursichliche Beziehung
im deliktischen Recht), Glasnik Advokatske komore Vojvodine, Nr. 6/1997., S. 215-232 (mit Restimee in englischer Sprache). Siehe auch die neueren
Monographien des Autors: SZALMA, Jézsef, Okozatossag és polgari jogi felel6sség - az eurGpai és a magyar jogban (Ursichlichkeit und biirgerrechliche
aufervertragliche Haftung nach europaischem und unganschen Recht), Herausgeber: Miskolci Egyetem és a Novotni Alapitvany a Maganjog Fejlesz-
tésért (Universitit in Miskolc - Stiftung Novotni zur Entwicklung des biirgerlichen Rechts von Ungarn), Miskolc, 2000, S. 228. Zummme:y‘tmung (S.
219-221): SZALMA, Jozsef, Kausalzusammenhang im Schadenersatzrecht; SLALMA, J6zsef, Szerz6désen kiviili (deliktudlis) felel6sség — az eur6pai és
a magyar magdnjogban (Vertragliche und aufervertragliche Haftung im européischen und ungarischen Recht), Budapest, Miskolc, Debrecen, Ujvidék,
Herausgeber: ELTE AJK, (Rechtswissenschaftliche Fakultit der Universitit ELTE Budapest) Budapest, und Bibor Kiadé Miskolc, 2008, S. 395, Zusam-
menfassung: Auervertragliche (deliktische) Haftung im européischen und im ungarischen Recht, S. 425-428.

55 S. WELSER, Rudolf, Biirgerliches Recht, Bd. II, 13. Aufl., Manz Verlag, Wien, 2007, S. 314.

%S, z. B. WELSER, Rudolf, Biirgerliches Recht, Bd. II, 13. Aufl., Manz Verlag, Wien, 2007, S. 334-336.
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Die zivilrechtliche Sanktion, die in der entschiddigungsrecht-
lichen Haftung besteht, mit dem Ziel der Wiederherstellung des
vorherigen Eigentumsstandes des Geschidigten, sowie darin, dem
Geschidigten Genugtuung (Schmerzensgeld) zu verschaffen, im
Falle der Verletzung der persénlichen, korperlichen oder gesund-
heitlichen Integritéit der Personlichkeit, sowie der Verletzung sei-
ner Freiheit, befasst sich im Prinzip nicht mit der Bestrafung der
Deliquenten (eine Ausnahme besteht beim abstrakten Schaden,
bei der vertraglichen Strafe, bei der vertraglichen Haftung). Das
Entschidigungsrecht verpflichtet den Schadiger primar zum Er-
satz des materiellen Schadens, in Form von materiellem Ersatz
(z. B. Ersatz eines zerstorten Gegenstands), oder subsididr zu
geldlicher Entschidigung. In jedem Fall hat der Geschidigte ein

Recht auf geldliche Entschidigung, wenn der naturelle Ersatz
unmoglich ist, oder wenn er selbst diese Entschidigungsform
verlangt. Auch hat der Geschidigte im Falle eines immateriellen
Schadens das Recht auf eine geldliche Satisfaktion.

Die Hohe des Schadenersatzes hangt im Prinzip vom Wert
bzw. dem Umfang des Schadens ab, davon, in welchem MaBe
durch die Handlung des Schidigers das Eigentum des Gesché-
digten vermindert worden ist. So gro der Schaden ist, so grof§
ist auch der Schadenersatz. Im Unterschied dazu hingt die
Geldstrafe von der Schwere und der Natur der Tat ab, und daher
wird zwischen dem gesetzlichen Maximum und Minimum be-
messen, wie es auch bei der Strafe in Form von Freiheitsentzug
der Fall ist.
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The Impact of the Code of Csemegi on the Development of Religious
Conditions — Judicial Practice in Baranya County, 1880 - 1900

Eszter Cs. Herger

Abstract

The first modern Hungarian Criminal Code (Code of Csemegi, Act 5 of 1878) regulated religious conditions from several aspects. The religious
denominations “recognised by the state” such as the Catholic, Calvinist, Lutheran, Unitarian and the not united Orthodox Churches enjoyed
protection by law meaning that several felonies and misdemeanours harming the religion became enacted in the above mentioned Code. Beside these
religions also the Israelite denomination was listed among the “recognised religions” both in legal literature and judicial practice but not in the Code.
The statutory definitions of revolt and agitation covered a wider circle of injured parties: the term “denomination of faith” was interpreted in the
court practice so, that all denominations enjoy the same protection of law — as sight of equality before the law regardless of religion. The study aims
to examine the frequency and actual social significance of the felonies and misdemeanours against religion on the basis of the materials of the criminal
cases initiated at the Ropal Tribunal of Pécs during the two decades following the entry into force of the Code of Csemegi. The study searches answer

to the question whether the judicial practice differed from the will of the legislator and if yes, why happened it so.
Key words: criminal law; religion; church; judicial practice; crimen blasphemiae; turbatio sacrorum; concubinage; abortion; bigamy; anti-

Semitism.

“...in order for the provisions of the civil constitution to equally em-
brace and extend to everybody regardless of their language, faith and ori-
gin so that there be no one, even if in a special position, above the others,
Sfavoured to the detriment of others and no one be treated unfairly.”

(Miklds Wesselényi )1

1. The protection of denominations under criminal law

The modernisation of church matters and the equality of
denominations before the law were acknowledged as part of
their policy by the liberal government, nevertheless, its actual
implementation was not put on the agenda until the 1890s and
neither was any significant progress made in this respect in the
course of preparing the first modern Hungarian criminal code.
The government could not do anything about it, anyway; since
the codification of criminal law had to be implemented in line
with the constitutional legal order of the day in respect of the
relationship between the state and the denominations as well.
However, it is a telling fact that the Code of Csemegi (Act 5
of 1878) - like other great European natural law codifications
— touched upon religious conditions from several aspects: Chap-
ter IX set forth the “Felonies and misdemeanours against reli-
gion and its practice” and expressly regulated conduct injurious
to “denominations of faith” in the case of two other offences.

1933, p. 28.

In the course of the debate of the bill in the House of Repre-
sentatives and the Table of Magnates substantial differences of
opinion arose concerning which denominations should be grant-
ed legal protection by the state. In accordance with the scale of
enlightened, civic values, the special reasoning2 of the code em-
phasised that “religion and faith belong to the inner self of man and
are not subjected to the adjudication of temporal powers” nonetheless,
on the one hand the state is the “protector of recognised religions”,
on the other hand the perpetrator’s conduct expressly specified
in the fact situations of the special part of the act “may jeopardise
public order by making the harm to members of denominations exasper-
ated”. There was an obvious need for protection under criminal
law, and there was a difference of opinions in only one respect,
namely which denominations to protect by law.

Contrary to the bill proposed by the minister, the Judicial
Committee “regarded all religions the practice of which was
not prohibited by law [...] protectable under the principle of

Eszter Cs. Herger, associate Professor, Department of Legal History, Faculty of Law, University of Pécs, Hungary.
Miklés Wesselényi: Balitéletekrdl [On Prejudices], Bucharest 1833), in: Magyar liberalizmus [Hungarian Liberalism]. Liszl6 T6kéczki, ed., Budapest

Special reasoning pertaining to Sections 184 and 185 of Act 5 of 1878, Corpus Juris Hungarici CD. Laszl6 Pomogyi, ed. Budapest, 2000.
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the freedom of conscience”.® The term of the bill proposed by
the minister “recognised by state” was also rejected by the House
of Representatives, which, amending somewhat the wording of
the Judicial Committee (lawfully not prohibited), proposed the
term “not prohibited by law”.* In this case the group of protected
denominations would have been extended to the limit which
might have been laid down by an expressly prohibiting act. It
is true to say that this was not in accordance with Hungarian
traditions. In 1878 the difference between the two wordings
actually meant the Israelite denomination and the Baptist and
Nazarene denominations which appeared in Hungary around
that time.

Subsequently to the rejection by the Table of Magnates, the
Judicial Committee referring to Article 122 of the Austrian Pe-
nal Code argued for the term “religion existing in the state” in
the second draft of the bill, thus upholding its position and
intention to grant protection to the same group, albeit specified
by a different wording. Karoly Csemegi — engaging in a heated
argument with count Jdnos Czirdky — defended the proposal of
the Committee in the Table of Magnates by interpreting the
term “existing” as “operating non-unlawfully”. Czirdky based
his counterargument on the protestant small churches gaining
ground, the issue of Israelites did not even arise during the de-
bate at that time. The Table of Magnates insisted on the term
“recognised religion”, which was commonly used in Hungarian
public law, in order to not to let the wording of the criminal
code give ground to any public law amendments or be interpret-
ed in that way. Consequently, referring to the examples of the
criminal codes of other civilised nations, it proposed to restore
the original wording of the bill.

Following this, in the House of Representatives Béla Perczel,
Minister of Justice, tried to persuade the representatives to ac-
cept the original proposal by broadly interpreting the term “rec-
ognised by state”: the meaning of the word recognised “cannot
only embrace religions duly recognised and thus expressly rec-
ognised by the state, it should be extended to embrace also reli-
gions the public practice of which is allowed, and consequently,
whose lawful existence is tacitly recognised by the state. On
the one hand he referred to the Israelite denomination as an
example, on the other hand he emphasised that the statutory
definitions of revolt and agitation stipulated by law cover the
denominations “tacitly recognised” as well. Csemegi regarded
the Israclite denomination as one recognised by state and emphasised
that in his view the interpretation given by the minister “consti-
tutes an official and inseparable commentary on the act”.

The parliamentary debate ended with the adoption of the
text of the original bill, which meant that state protection was
granted to denominations “recognised by state”.® However, the
interpretation by Perczel (and Csemegi) were actually consid-
ered official interpretation in practice — as will be shown later
-, and the Israclite denomination was listed among the “recognised
religions” in legal literature too.”

While special protection was granted to denominations rec-
ognised by state, the statutory definitions of revolt (Art. 153)
and agitation (Art. 171 and 172) covered a wider circle of in-
jured parties: the term “denomination of faith” was interpreted
by Béla Perczel as one the meaning of which also embraces
“religions tacitly recognised” during the debate on protected
denominations in the House of Representatives on 8™ April
1878.8 Only one precident decision of the superior courts in-
terpreted the Code of Csemegi in this respect in the last two
decades of the 19 century: “... equality before the law has been
ensured by the legislation of the Hungarian state to all citizens of the
homeland regardless of religion, nationality or class in the most funda-
mental institutions.”

2. Regulation pertaining to “Felonies and
misdemeanours against religion and its practice”
and its court practice

The scope of “felonies and misdemeanours against religion
and its practice” was regulated by the legislator in a separate
chapter (Chapter IX) in the Code of Csemegi. The title ex-
pressed, that it was not only the free practice of religion but also the
religion itself which was intended to be protected. However, Aladar
Schnierer emphasised in his commentary that acts insulting
religion and the subject of worship “belong to the sphere of
criminal law in as much as leaving the sphere of morals they
violate the rights of citizens and impair the interests of denomi-
nations recognised by state which are to be protected by law.
[...] God itself as the most perfect being cannot be the object of a crime
to be retaliated by the criminal jurisdiction of the state. An act with
regard to the supreme God and punishable by temporal law can
be committed in as much as [...] the religious feelings of [...]
denominations were insulted. [...] the very same reason also
justifies why penal legislation which is under the influence of
the enlightened spirit of the age does not take any measures
concerning heresy or schism and why it excludes them from
the circle of punishable acts.”1? It is “Zeitgeist” indeed that can
be regarded as the main cause of leaving out public and con-

Tobids Low: A Magyar biintet6torvénykonyv a biintettekrdl és vétségekrdl (1878:5. tez.) és teljes anyaggytijteménye [The Hungarian Criminal Code

on Felonies and Misdemeanours (Act 5 of 1878) and its Full Collection of Materials]. Volume 2, Budapest 1880, p. 265.

Low: ibid p. 266.
Low: ibid pp. 294-296.
See Low: ibid p. 260 for further details.
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Aladar Schnierer: A blintettekrdl és vétségekrol sz0l6 magyar biintet6torvény (1878. V. T. Cz.) magyardzata [Commentary on the Hungarian Criminal

Code on Felonies and Misdemeanours (Act 5 of 1878)], Budapest 1885, p. 315.

§ Low: ibid. p. 291.

Felsobirésagaink elvi hatdrozatai. A m. kir. Curia és a kir. tabldk elvi jelent6ségli dontéseinek rendszeres gydjteménye [The Precident Decisions of our

Superior Courts. The Systematic Collection of the Precident Decisions of the Royal Hungarian Curia and the Royal Tables (Courts of Appeal)]. Dezsé
Markus, ed., Budapest 2nd revised and enlarged edition 1893-1902; hereinafter Markus, C. 77304/1889 IIL. p. 426.

10" Schnierer: ibid. pp. 313-314.
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demned heresy (Article 329), which was included in Pauler’s
Criminal Law among the cases of infidelity, from the Code of
Csemegi. The crime of magic (crimen magiae) as an assumed
crime was referred to as a kind of fraud even by Pauler. What
criminal conduct the Code of Csemegi rendered punishable was
formed by the joint impact of traditional Hungarian criminal law
and “progressive” European examples.

[ have studied the materials of the criminal cases initiated at
the Royal Tribunal of Pécs during the two decades following the
entry into force of the Code of Csemegi (1°* September 1880)
stored in the collection of documents relating to the adminis-
tration of justice in Baranya County Archives. The data of the
Hungarian statistical yearbooks provide information only on
the number of persons convicted of a felony or misdemeanour
against religion or its exercise in the given year. However, the
documents of the archives throw light on the problems con-
cerning interpretation and show to what extent judicial prac-
tice conformed to the original legislative intention. Their main
value may be the fact that they make it visible whether there
is a balance between the criminal conducts regarded as more
important and threatened by more severe sanction by the legis-
lator and their actual frequency and social importance.

2.1. Blasphemy (crimen blasphemiae)

Both during the parliamentary debate and in special legal lit-
erature!! blasphemy, the conduct first regulated in Article 190,
was defined as follows: he who caused or attempted to cause
a public scandal through using abusive language against God in the
manner specified in the fact situation of agitation, i.e. publicly
either orally or in print committed a misdemeanour and could
be sentenced to up to one year of imprisonment or fined up to
one thousand Hungarian forints. Blasphemy was not included
in the proposal of Csemegi, it entered the bill upon the initia-
tive of Lajos Haynald, archbishop of Kalocsa. Pauler pointed
out that although crimen blasphemiae could be committed both
directly and indirectly through demeaning God and the objects
of Christian religious worship with the intent to insult, the laws
of our country recognised only this latter, indirect form. To the
west of Hungary, in Germanic territory blasphemy against God
and the sacraments were punished equally severely under the
laws of the particular states of the German Empire, in other
words the codified criminal law of the Bismarckian empire sim-
ply followed the traditional solution in this respect, while the
proposal of Haynald was alien to Hungarian law.

In his response Csemegi noted that “he does not consider
the omission of that measure as a mistake from a legislative
point of view.”!? As members of the Table of Magnates adhered
to their position due to the speeches of Haynald and J6zsef
Samassa, archbishop of Eger, the amendment was discussed in
the House of Representatives as well. Daniel Irdnyi approved of
“punishing blasphemy provided it was committed publicly and

! Schnierer: ibid. p. 316.
2 Low: ibid. pp. 268-273.
13 Low: ibid. pp. 280-283.
* Schnierer: ibid. p. 316.

cannot be deemed blasphemy against God”.

having caused public scandal” but in his view it could have been
punished only as an infraction. Ernd Simonyi - aligning with
Irdnyi - regarded only public commission as punishable: “Hon-
ourable House, I admit it even from my own experience that
there are hardly any nations in Europe that could compete with
Hungary when it comes to swearing. [...] My honourable friend,
Iranyi has also noted that only if someone commits blasphemy
in public. Because if it is committed in a private place, although
I will never consider it honourable, neither will I consider it as
something the state or its executive should take notice of.”!3

After blasphemy having been included in the Code of Cse-
megi in the above way, commentaries emphasised that the ob-
ject of such a misdemeanour could only be the religious belief
of citizens which regards the divine being as the object of lim-
itless respect and reverence; further its subject can belong to
any denomination since his faith does not influence the fac-
tual situation. However, it should not be assumed that after
the commencement of the Code all persons taking God’s name
in vain, swearing in public and causing the indignation of oth-
ers present by their statements went to jail, according to the
commentaries the intent to insult constituted a condition of
culpability, in other words “if the statement was made merely in
the state of excitement, as the expression of anger and annopance or
out of bad habit (lubricum linguae)”, it did not qualify as a misde-
meanour.'* The Curia established that “the names of God and
Jesus as the highest ideals of the worship of the denominations
of the Christian faith” do not belong to the external objects of
religious respect and “swearing even if committed in public shall not
be culpable” 1> Thus the legislator incorporated blasphemy on
pontifical insistence but the judicial practice relaxed statutory
regulation — in accordance with traditional Hungarian criminal
law — and interpreting swearing as bad habit, virtually withdrew
it from the domain of punishable conduct.

Although the above precident decision of the Curia was ad-
opted four years after the entry into force of the Code of Cse-
megi, I could not find a single criminal case initiated at the
Royal Tribunal of Pécs in which the accused had been found guilty
of blasphemy either in the period of 1880-1884 or during the
years after it up to the turn of the century. The judicial practice
of assessing swearing as defamation instead of blasphemy by
referring to the lack of the intent to insult became stable and
standard.

Daniel S., 42, Roman Catholic day-labourer was found
guilty of the misdemeanour of assault on officers of the law
(Article 165) and defamation (Article 261) and was sentenced
to 3 months in jail and fined 20 forints. The facts were as fol-
lows: The hay stack in the neighbour’s garden caught fire. The
local magistrate also appeared on the spot to put out the fire
and ordered the accused to help. Accused refused to do so by
shouting the words “damn G... of the magistrate” and thrust
the magistrate by his chest, who fell down, and then grabbed

5 C.2887/1884. Mérkus, II. p. 604. See also C. 1721/1886. Markus, II. p. 604, according to which “swearing at the priest having conducted the service
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his throat and began to abuse God again.'® Following the de-
fence counsel’s and the prosecutor’s appeal, the Royal Table
upheld the decision of the first instance court.!”

2.2. Religious nuisance (turbatio sacrorum)

Under traditional Hungarian criminal law turbatio sacrorum
included violation of church (violation ecclesiae), i.e. violently at-
tacking or ransacking church and petty violations. The Hun-
garian penal proposal of 1843 expressly referred to religious
nuisance taken in the narrow sense, i.e. inhibiting or disturbing
“divine service” by inflicting violence or causing public scandal,
and then - creating a general clause — rendered punishable the
deliberate violation of existing laws ensuring the free exercise of
religion in case it actually bothered someone in the free exercise
of religion. The April Laws of 1848 regulated offences commit-
ted through the medium of the press as a natural limitation of
the freedom of press: the law threatened to punish those who
“ridiculed public and religious morality and honourable mor-
als through the medium of the press”. The Code of Csemegi
differentiated four cases according to the subject of the protec-
tion (the protection of service, premises, objects and clergy) and
weighted them differently.

2.2.1. Protection of service

Violent obstruction or disturbance of the service of a religion recog-
nised by state, i.e. religious nuisance taken in the narrow sense
(Article 190.b.) and crimen blasphemiae (Article 190) were regu-
lated by the same article and were threatened by the same pun-
ishment. Even their attempt was rendered punishable, unlike
further cases of religious nuisance. The object of the violation
could be any act of the service regardless of where it took place,
however, according to the commentary by Schnierer “private wor-
ship” did not fall into this category.!® The scene of the act was ir-
relevant as regards the statutory definition of the misdemeanour,
although the Curia established that if somebody impeded the
service in his own house, he did not commit the misdemeanour
of religious nuisance under Article 190. In the given case the
owner obstructed a priest in the consecration of the house.!

In 188929 the Curia interpreted the term violent perpetration as
the condition of culpability. It established that on the one hand
violence cannot be inflicted by omission or nonfeasance, on the
other hand “since the occurrence of violence in the struggle of
spiritual forces is impossible, an act can only be regarded vio-
lent if physical violence is employed against some other similar
force”. Violent perpetration was established by the court in the
following case where direct violence was not inflicted.

Istvan B., 49, blacksmith, of Mohdcs, with a clean criminal
record, ordered the funeral of his uncle, whom he had taken care
of and who had died in his house, “without a funeral sermon as
in compliance with his express will”. Mrs. J6zsef V., the sister of
the defendant ordered a funeral sermon as well but without the
defendant’s knowledge. “Out of fear the defendant asked the
school-master commissioned with conducting the funeral not to
perform the funeral sermon” nevertheless the school master con-
tinued the service. Defendant had the assistants take the corpse
out of the house of mortuary, and then buried the corpse on
their own.?!

According to Schnierer even the scandalous behaviour inter-
rupting the act of service was enough to establish the factual
situation. Judicial practice regarded this as disturbing service
despite the fact that “causing public scandal” as a manner of

perpetration was not expressly specified in the act itself, it was only
included in the draft of 1843.

2.2.2. Protection of premises

He who causes public scandal on the premises registered for
the purpose of performing the services of a religion recognised
by state was threatened by significantly lighter punishment, by
incarceration of up to six months and fine of up to two hun-
dred forints (Article 191.b.). Churches, chapels, prayer houses,
the Stations of the Cross, and street altars of processions*? of
denominations recognised by the state were also regarded as
such premises. Whilst cemeteries cannot be categorised into
this group according to Schnierer’s commentary?3, the Curia
has established that “cemeteries (worship performed at graves)
shall also be deemed places destined for that purpose.?*

The Curia interpreted the term “destined” when it ordered
the court of first instance to interrogate “two experts having
state qualifications for performing the duties of a rabbi as to
whether there shall be any special accessories or fixings on the
premises which are not only occasionally used for the purpose
of performing the religious services of the Hebrew religion but
also destined for that purpose.?> Thus, the fact whether the
building or room was destined to serve the purpose of exercising
religion in compliance with the dogma and articles of faith of
the denomination constituted a condition of the protection of
premises. There was no need for the unlawful act to be committed dur-
ing service to qualify as a misdemeanour. The act was committed
publicly if the indecent and insulting act was noticed by several
persons. Causing a scandal was a condition for the act to qualify
as a misdemeanour. In the course of establishing this fact the
court could not take into consideration whether the witnesses

16 Baranya Megyei Levéltar [County Archive of baranya (hereinafter CAB)] VII/2b V/1897/273 4092b/1897.

17 CAB VII/2b V/1897/273 3486/b/1897.

18 Schnierer: ibid. p. 317.

19°C. 3150/1885. Markus, I1. p. 604.

20°C. 10435/1889. Markus, I1. pp. 603-604.

21 CAB VII/2b V/1886/441 7779b/1889.
22

“Pilgrim processions of Catholic denominations shall be considered religious services and not only when followers of the faith are at their devotions but

also when they are walking there or back from there under church insignia (flags).” See C.4723/1882. Markus, II. p. 605.

23 Schnierer: ibid. p. 317.
24 C. 6580/1883. Markus, II. p. 606.
5 C. 6222/1887. Markus, I1. pp. 604-605.
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were scandalised by the act or not,?® it had to establish this on
its own grounding of its assessment of the circumstances, which
was not always easy to do as is demonstrated by the following
case.

Jézset K., 40, farmer of Nagyharsany, accused of a misde-
meanour against religion and its free exercise was not found
guilty by the Royal Tribunal. According to the reasoning of the
judgement of acquittal, Karoly D., minister of the local reformed
church announced matters concerning church administration
after the service. This led to “murmuring and grumbling among
the public, amidst of which disturbance the defendant stood up
and requested the minister not to incite tempers against him,
and since this request does not constitute an act rendered pun-
ishable under Articles 191 and 192 of the Criminal Code, and
no scandal was caused, the defendant had to be acquitted”.27
However, the court of second instance found the defendant
guilty, because “the defendant acted scandalously in front of
the whole congregation, thus publicly [...] in the church”.?8 The
Curia upheld the decision of the first instance court because
“the meeting was held after the service, the defendant reacted
to the insulting words of the minister and as a member of the
denomination was entitled to rise to speak, consequently he did
not cause scandal”.?

The scope of conduct capable of causing scandal - as shown
by the following cases — was extremely wide.

Proceeding was initiated upon a report by Kéroly G, priest of
Vokany, against Adim R, 23, single, pauper, resident of Vokany.
The defendant stayed in the bell tower which he refused to
leave even after having been ordered to do so by the priest.

“The struggle resulted in a scandal”, for which the court sentenced
Adiam R. to three months in jail and fined him 20 forints.3
Following the appeal of the prosecutor, the Royal Table changed
the punishment to 1 month in jail and 10 forints in fine since
“committing the act in a church was not an aggravating but
a qualifying circumstance”.3! The Curia upheld the second
instance decision but imposed the same sentence as the first
instance court.>?

In Bakécza during the morning service on 26 March 1893
Gyorgy Zs., accused of the third order hit Jdnos V., accused of
the second order in his neck several times who falsely believ-
ing that “the joke inappropriate in a church” came from Laszl6
V. accused of the first order hit him in the face. The slapping
which followed was admitted by the accused persons and testi-
fied by witnesses. The court established that the conduct of the
accused persons caused scandal as those present “exchanged glances”,

26 C. 6200/1883. Markus, II. p. 605.

27 CAB VII/2b V/1883/64 2678b/1884.

28 CAB VII/2b V/1883/64 24106b/1884.
29 CAB VII/2b V/1883/64 1520b/1884.

O CAB VII/2b V/1884/529 136b/1885.

31 CAB VII/2b V/1884/529 4468b/1885.
32 CAB VII/2b V/1884/529 4568b/1885.
33 CAB VII/2b V/1893/362 1644b/1894.
+ CAB VII/2b V/1893/362 12912b/1894.
35 CAB VII/2b V/1893/362 3903b/1895.
36 CAB VII/2b V/1894/1210 9324b/1894.
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and sentenced the accused of the first and second order to one
month in jail and the accused of the third order to fourteen
days in jail.>*> The Royal Table reduced the penalty of the ac-
cused of the first order to eight days taking into consideration
that it was not him who initiated the scandal,?* and the Curia
upheld this decision.>

On 28" October 1894 Jézsef A., 57, Roman Catholic, of
Pellérd, while the priest was delivering his preaching against
pub-crawling, caused scandal by shouting out “he who has money goes
to pub”, which hurt the morality of the believers being present
in the church. The fact that “the scandal was even bigger as
the shouting out was directed against the subject matter of the
preaching” was taken into account as an aggravating fact, thus
the court sentenced him to eight days in jail and fined him ten
forints as a supplementary punishment.3°

A small struggle in a bell tower, some almost ridiculous slap-
ping among the bored participants of a service or a “smart”
shouting out — acts of small significance which did not insult the
given denomination or its faith, but infringed the rules of appro-
priate conduct on the premises of the church. I could not find
a single case initiated in the two decades between 1880 and
1900 in the documents stored in the collection of documents
relating to the administration of justice in Baranya County
Archives in which a follower of a different faith would have
caused public scandal on premises destined to service, in other
words these were obviously internal church disciplinary matters.

Whilst Adam R. was sentenced to three years in jail and
fined 20 forints for struggling in the bell tower in 1885, ten
years later the accused of the second order who caused a scan-
dal by inducing slapping was sentenced to one month in jail
and the resident of Pellérd disturbing the preaching of the priest
by rude shouting was sentenced to eight days in jail and fined
ten forints as supplementary penalty. The gravity of sentences
imposed decreased but it was not due to taking into consider-
ation mitigating factors, all the more so as in the case of J6zsef
A. from Pellérd the court emphasised that the direction of the
shouting in added to the weight of the scandal. Instead, ap-
proaching the turn of the century, adjudication seemed to have
relaxed to a significant extent.

2.2.3. Protection of objects

Insult against the object of religious worship or any object
destined to perform service through an act or scandalous words
were rendered punishable by up to six months in jail and 200
forints in fine under the Code of Csemegi (Article 191.b).
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Commentaries listed Virgin Mary, the saints, the sacraments,
the altar, the ciborium, the chalice and finally the “Ark of the
Covenant” among such objects, and it was pointed out that
the circle of objects belonging to religious worship and service
depended on the dogma and liturgy of the given religion.3”
Like the synagogue in the case of the “protection of premises”,
here the Ark of the Covenant or rather the Israelite religion was
granted state protection under criminal law. I could not find
a single case in 20 years’ judicial practice of Pécs in which the
charge was grounded on Article 191.b. It seems that this provi-
sion had little practical significance if any.

2.2.4. Protection of the clergy

The misdemeanour of publicly assaulting through words or
physical acts a clergyman of a religion recognised by state in
the course of his performing a religious service was punishable
by detainment in jail up to one year and fine up to 500 forints
(Article 192.a). The felony of inflicting bodily harm on a cler-
gyman performing service was punishable by imprisonment
up to two years under the Code of Csemegi (Article 192.b).
According to the commentary “assaulting someone physically
generally means expressing the intent to insult through exter-
nal acts, thus symbolic violations as well as violence inflicted
directly on the person provided its effect does not manifest
itself in bodily harm belong to it”. On the other hand bodily
harm “assumes physical contact through which the corporal
integrity of the person attacked was hurt — albeit to a small
extent — or he suffered at least more than a slight pain”.

If the bodily harm was more serious, courts applied the gen-
eral provisions pertaining to grievous bodily harm.

The special protection of the clergyman presupposed that
the act directed against him was carried out in the course of
his performing religious service both in the case of a misde-
meanour and a felony. This could be established even if he
dressed up as a clergyman was taking along the sacrament
in the street for the purpose of administering the extreme
unction,3? which means that in 1890 the Curia extended the
concept of religious service to cover preliminary arrangements directly
connected to it.

Contrary to this, two years earlier the Royal Tribunal of
Pécs*? and the Royal Table*! expressly linked culpability to
the actual performance of service in their judgements. Antal
W., 50, Roman Catholic, wealthy farmer of Laskafalu called
the priest feeble-minded for not beginning the funeral service, and
the priest called him the same. The ruling was acquittal in
this case, because “the material fact situation cannot be estab-
lished” and “complaint is not made for verbal insult”.

Neither party appealed, although the Curia must have ad-
opted a ruling of conviction since a month before in another
case it established that he who uses defamatory words in public
against a priest performing service commits a misdemeanour un-
der Article 192.#2 There were some, albeit very few actions
initiated for the misdemeanour under Article 192 in the Royal
Tribunal of Pécs between 1880 and 1900, but there were no
actions for such a felony, also there occurred no grievous bodily
harm against any clergyman performing service.

The number of persons convicted of felonies and misdemeanours against religion and its practice in Hungary®
1881 1882 1883 1884 1885 1886 1887 1888 1889 1890
Felony 5 2 - - 4 2 - 2 - 9
Misdemeanour 60 68 79 95 96 103 124 149 114 79
1891 1892 1893 1894 1895 1896 1897 1898 1899 1900
Felony - 1 6 - 2 3 - - - -
Misdemeanour | 121 126 156 120 173 196 134 161 175 264

37" Schnierer: ibid. pp. 317-318.

38 Schnierer: ibid. p. 318.

39 C. 4473/189. Markus, 11. p. 606.

40 CAB VII/2b V/1887/733 2160b/1888.

' CAB VII/2b V/1887/733 16430b/1888.
42 C. 2463/1888. Markus, IL. p. 606.

'S

# Hungarian Statistical Yearbook 1894. The number of persons convicted of felonies and misdemeanours broken down to particular acts in Hungary
and in Fiume from 1881 to 1893, pp. 359-362; Hungarian Statistical Yearbook 1898. The number of persons convicted of felonies and misdemeanours
broken down to particular acts in Hungary from 1894 to 1898, pp. 359-360; Hungarian Statistical Yearbook 1899. The number of persons convicted
of felonies and misdemeanours broken down to particular acts in Hungary from 1895 to 1899, pp. 408-409; Hungarian Statistical Yearbook 1890.
Penalties imposed on persons convicted in cases closed during the year of 1900 in the Royal District Courts and Royal Tribunals broken down to of-

fences, pp. 419-421.
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3. Criminal cases relating to religion

After having studied the issue of the criminal law protection
of denominations “recognised by state”, attention will now be
turned to the question whether there were any violations with reli-
gious motives in the background. Was Hungarian society tolerant of
different religions-denominations in the period of the Austrio-
Hungarian Monarchy (1867-1918)? Could neighbours belong-
ing to different religions and with it quite often to different
ethnic groups get on with each other? If the aggrieved person
was a member of a denomination which was not “recognised by
state”, did the court take into consideration that the violation
might have been traced back to a religious cause? Only some
of the conflicts end up in a crime, action is commenced in even
fewer cases against the perpetrator. This used to be the case
in the 19" century and this is how things happen nowadays
as well. Nevertheless, the documents of the administration of
justice which were left to us reveal what crimes could be related
to religion, to a religious conflict and — in an indirect manner
— where were significant deficiencies as regards the equality of
denominations.

3.1. The lack of secularised matrimonial law

Mrs David L. née Johanna L., 38, widow with two children,
Israelite day-labourer was charged with murder by the royal
prosecutor. The Royal Tribunal of Pécs found her guilty** and
sentenced her to one and a half years imprisonment and de-
prived her of civil rights for a period of three years reckoned
from release from prison. The court established that Johanna
L. gave birth to a viable daughter but failed to tie the umbilical
cord, which caused the girl to bleed to death. Her omission was
found to be intentional since in the court’s view as she already
had a child “she knew quite well that it must be tied”, “still she
did not save her child”. The court took into consideration the
fact that “as she was an Israclite, the Catholic father did not want to
maintain the child” as a mitigating factor. Johanna L. could not
prove that contrary to Istvdn Vs denial, the procreative father
of the child “urged her to get rid of the child not to put him
and herself to shame”. %>

The final judgement in the case of Israelite Johanna L. was
adopted in 1882, one year after the liberal government had
proposed a bill in the House of Representatives on 22" March
1881 on “civil marriage contracted between Christians and Is-
raelites and abroad”, which was treated with great aversion by
legal science. To quote Kornél Sztehlo, “The noblest objective
of civil marriage could be to eliminate the antagonism between
Christians and Israelites”.*¢ Until the entry into force of Act
31 of 1894 (It October 1895) there was no uniform secular-

# CAB VII/2b V/1882/20 1500b/1882.

ized matrimonial law in Hungary. As the remains of postclas-
sical Roman law the interdiction on contracting a marriage between
Christians and Israclites was general in denominational laws, which
prevailed in Hungary as well until 1894.

Whilst the matrimonial legal order of the Protestant, Israel-
ite and Greek Orthodox denominations allowed for the disso-
lution of marriage, the Catholic canon law rejected the divorce
undoing the marriage tie; irretrievably broken down relation-
ships could end with separation from bed and board or with
simply living separately in the case of Catholic spouses before
the entry into force of Act 31 of 1894. New relationships could
only be established in an illegitimate manner in both cases.
One form of it was concubinage, which in itself resulted in the
killing of a greater number of unwanted embryos and newborn
babies than happened in the case of offsprings conceived in
marriage.

Mrs Zsifké B. née Anna L., 23, Roman Catholic lived sepa-
rately from her husband. She was convicted of murdering her
illegitimate child and was sentenced to half year imprison-
ment. After her release from prison she became the concubine
of Antal V. She became pregnant, and then had a miscarriage.
The Royal Tribunal of Pécs acquitted her of the charge of pro-
cured abortion, although the reasoning of the judgement raises
doubts as to the intent of Mrs Zsifké B.: the miscarriage was
not the result of forcible intrusion but “rather of continuous
hard labour in which the accused was engaged in until the day
of the miscarriage despite her strong bleeding and thus poor
health condition, as testified by witnesses”.*”

The other “form” of a new relationship was bigamy, although
unlike concubinage, it happened more rarely that someone
contracted a new marriage despite an existing bond. As the
Code of Csemegi allowed the imposition on quite a harsh pen-
alty in the case of the crime of a double marriage, it was a very
risky enterprise.

Oswald H., 40, Roman Catholic, of Pécs married Anna G.
in 1869, and then Katalin R. in 1882. Defendant misled both
his second wife and the priest as to his marital status. The
court found him guilty of the felony of double marriage (Article
251) and sentenced him to two and a half years imprisonment.
When imposing the sentence, the court took into consider-
ation that the second wife was pregnant “and the status of the
child to be born would not be the same as that of a child born
in legitimate marriage”.

The judgements do not inform us as to what induced Os-
wald H. to commit such a violation. Since bigamy was tradi-
tionally a bar on marriage in Christian denominational laws
and was penalised since the early Middle Ages, he must have
been aware of the illegal nature of his conduct.

5 CAB VII/2b V/1882/20 22287b/1882. The Curia upheld the first instance decision. CAB VII/2b V/1882/20 13452b/1882.

46 Kornél Sztehlo: A keresztyén-izraelita polgiri hdzassag. Eszrevételek a korméany dltal a polg, hazassag targyaban beterjesztett torvényjavaslat felett
[Christian-Israelite Civil Marriage. Remarks on the Government Bill on Civil Marriage], Budapest 1881, pp.1-10. See also Hollé Fehér: Polgéri
hazassag és zsidokérdés [Civil Marriage and the Jewish Question], Budapest 1893.

47 CAB VII/2b V/1888/576 5694b/1889.
48 CAB VII/2b V/1884/64 1010b/1886.
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3.2. New religious movements

The Baptist and Nazarene movements spread in Hungary
in the second part of the 19" century. In Europe the Baptist
denomination grew the most dynamically in Hungary in 1883-
1907, but the Nazarenes also grew significantly in number.

Ferenc P. Baptist preacher appeared in Magyarbély on 7t
February 1893. He “performed several worships which were
frequented mainly by local women and during which he alleg-
edly ridiculed the evangelic faith of local people”. Since the
preacher “took women away from their work” he was asked
several times “not to disturb their peace”. On 11% February
Ferenc P. was staying in the house of Istvan H. when fourteen
local men intruded the house and noisily ordered the preacher
to leave, and then pushing the door open by force some of
them entered the room and “led the preacher out to the yard
by force despite his protest and resistance” as far as the bound-
ary of the village. Several witnesses gave evidence of their act.
Four defendants were sentenced to five days in jail for the mis-
demeanour of assault against private individuals (Article 275) and
ten defendants were fined 10 forints each for the misdemeanour
of illegal entry of a dwelling (Article 332).

As a mitigating factor the court took into consideration the
fact that the defendants “felt insulted in their religious feelings
and that they committed the offence in an angry and annoyed
state of mind infuriated by their wives attending Ferenc P’s
worships instead of doing their housework.*?

3.3. Anti-Semitic insults

During my research conducted in the archives I found sev-
eral cases where the aggrieved party was abused through in-
sulting words referring to their Jewish origin. I do not think
this can always be explained by the general phenomenon of
using rude words in a conflict. Samuel Sch., 52, Israelite, na-
tive of Szeged, father of three, “adequately educated”, prop-
ertiless, court bailiff, of Ddrda was frequently the aggrieved
party in criminal proceedings in cases at the Royal Tribunal
of Pécs from 1892. As action for violence against authority
was regularly commenced and the position of court bailiff is a
“dangerous activity”, one might assume that Samuel Sch. fell
victim to his occupation. However, this picture is tinged by the
words used against him abusing his origin, religion and God.
Pursuant to the precident decision of the Curia adopted on
13t February 1891 “defamation against a person of authority
does not constitute a multiple offence with violence against
authority committed through assault and battery”.>® However,

4 CAB VII/2b V/1893/183 2975b/1895.

0 C. 8716/1891. Markus, II1. p. 424.

I CAB VII/2b V/1892/657 2468b/1893.

2 CAB VII/2b V/1892/657 2229b/1893.

3 CAB VII/2b V/1892/657 10248b/1893.

* CAB VII/2b V/1887/738 2541b/1888.

> CAB VII/2b V/1891/872 1629b/1892, 875b/1892 and 984b/1892.
36 CAB VII/2b V/1896/341 3908b/1896.
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in the case against Illés C. no assault and battery was involved
and the court imposed a merged sentence. The nature of the
abusive words was not referred to in the reasoning of the judge-
ment.

IlIés C., 32, member of the Reformed Church, farmer, of
Kopécs attacked Samuel Sch, court bailiff with a pitchfork
shouting “out from here, you stinking Jew, I'll strike you dead”.
Witnesses testified that the following words could be heard:
“stinking Jew, I'll stab you”, what are you doing here, the Jewish G...
of yours, out from here”, “the Jewish G... of yours, leave my yard or I'll
kill you”. The reasoning of the judgement established that this
threatening was capable of filling the bailiff with fear of im-
mediate direct danger. As a merged sentence the court imposed
two years of imprisonment on Illés C. and deprived him of civil
rights for three years reckoned from release from prison.>! The
Royal Table upheld this decision,>? however, following the sec-
ond appeal by the prosecutor the imprisonment was reduced to
one year and seven months by the Curia.”?

3.4. Offences committed against the church

In the course of studying the penal jurisdiction of Baranya
County in the years of 1880-1900, I found several cases involv-
ing offences committed against the church without any reli-
gious motive. Theft belonged typically to this circle.

Péter Sch., 53, Roman Catholic, propertiless farmer took out
30 forints from the already broken till of the local Catholic church and
used it for his own purposes.>*

Janos C. and Janos U., Roman Catholic residents of Nadasd
broke open the carcass pit of the bishopric estate of Pécs and took away
deerskin and meat from there.>>

The final judgement was adopted in 1888 in the first case
and in 1892 in the second case. When passing sentence, the
courts did not take into consideration that the victim of the
crime was a church. However, some years later the Royal Tribu-
nal of Pécs deviated from this practice, moreover, the punish-
ment seems extremely severe in the following case closed by
a final judgement in 1896.

Lajos Sz., 32, Roman Catholic resident of Gércsony entered
the church through the door which had been left open and
opened one of the cabinets with the key of another one, and
stole the amount of about two forints fifty fillers to three fo-
rints, which had been donated by the followers of faith. He was
sentenced to nine months imprisonment and deprived of civil
rights for three years for his crime, “considering the fact that he
committed the theft in a church and stole money which had been
intended for charitable purposes.>®
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Das deutsche Burgerliche Gesetzbuch und der Nationalsozialismus*

Andras Bertalan Schwarz**

Das BGB ist wohl die beriihmteste gesetzgeberische Schop-
fung der Wilhelminischen Epoche, vielleicht das beriihmteste
deutsche Gesetz Gberhaupt. Diese Berithmtheit verdankt es
keineswegs unbestrittenen Vorziigen. Zwar ist es viel gerithmt,
sogar bewundert, aber ebensosehr von jeher auch kritisiert
und getadelt worden. So war es keineswegs eine unvermittel-
te Einstellung, beruhte keir}eswegs nur auf einem allgemeinen
destruktiven Trieb allem Uberlieferten gegeniiber, wenn das
,Dritte Reich” diesem Gesetzbuch der Jahrhundertwende von
Anbeginn den Kampf angesagt und den Entschlufl gefafit hatte,
dasselbe zu beseitigen und durch ein anderes, das man Volks-
gesetzbuch nennen wollte, zu ersetzen, an welchem Jahre hin-
durch (etwa von 1937/1938 ab) tiichtige Juristen mit grofem
Eifer gearbeitet haben. Es wird zweifellos eine sehr wichtige Fra-
ge sein, wie man sich in Hinkunft dieser Kritik und dieser Ar-
beit gegeniiber verhalten und inwieweit in der eingeschlagenen
Bahn fortgefahren werden soll. Ich mochte heute versuchen dar-
zulegen, was das BGB war, welche Stellung demselben in der ju-
ristischen Geistesgeschichte gebiihrt, welche seine Vorziige und
seine Nachteile sind, dann warum und aus welchen Tendenzen
heraus der Nationalsozialismus dagegen Stellung genommen
und was er an dessen Stelle erstrebt hat und schliefilich welche
Haltung alldem gegeniiber nunmehr geboten erscheint.

Seinen Ruhm und seine Bertthmtheit in Deutschland selbst
verdankt das BGB zweifellos hauptsichlich dem Umstand,
daf es auf dem Gebiet des Privatrechts bzw. auf dem engeren
Gebiet des sog. biirgerlichen Rechts die deutsche Rechtsein-
heit verwirklicht hat. Insofern war es die Erfillung einer fast
Jahrhunderte alten Sehnsucht, eine wichtige Erginzung der
politischen Einigung. Die ungeheure Rechtszersplitterung war
freilich keine spezifisch deutsche, sondern eine allgemeine Er-
scheinung der européischen mittelalterlichen Rechtsentwick-
lung. In Deutschland wurde sie besonders kompliziert durch
die Rezeption des rémischen Rechts, die sich da ungleich in-
tensiver durchsetzte als in irgendeinem anderen Land. Danach

gelangte das romische Recht zwar als ius commune, als ,gemeines
Recht” fiir ganz Deutschland zur Geltung, aber nur mit sub-
sididrer Kraft, also nur die Liicken einer uniibersehbaren Fiil-
le einheimischer Stadt- und Landrechte ausfiillend. Nachdem
dann am Ende des 18. Jahrhunderts in Pommern das neue ALR,
zu Beginn des 19. Jahrhunderts im Rheinland und in Baden
der franzosische Code civil in Kraft traten, gab es fortab einer-
seits Gebiete mit kodifiziertem Gesetzesrecht, zu welchem im
spéteren 19. Jahrhundert noch Sachsen hinzutrat, andererseits
das groBe gemeinrechtliche Gebiet, dem vor dem Inkrafttreten
des BGB ein betrachtlicher Teil der Bevolkerung angehorte mit
dem unendlich komplizierten Rechtszustand der subsidiéren
Geltung des gemeinen oder Pandektenrechts neben einer Un-
menge deutscher Lokalrechte. )

Nachdem Preufien, Frankreich und Osterreich sich um die
Wende des 18. und 19. Jahrhunderts ein einheitliches Zivil-
recht geschaffen haben, ertonte der Ruf nach Schaffung auch
eines gemeinsamen deutschen biirgerlichen Gesetzbuches nach
den Befreiungskriegen mit besonderem Schwung in einer klei-
nen Schrift des Heidelberger Rechtslehrers THIBAUT, die da-
durch berithmt wurde, da er den Anlaf gab, zu der in gewis-
ser Hinsicht epochemachenden Bekenntnisschrift SAVIGNYs
~om Beruf unserer Zeit fir Gesetzgebung und Rechtswissen-
schaft”. Warum er darin iiberhaupt gegen Gesetzgebung und
Kritik Stellung nahm, soll heute nicht erértert werden. Nur ne-
benbei - da davon hier mehrfach die Rede gewesen ist - mochte
ich bemerken, daf es auf der grundsitzlichen Ablehnung des
Naturrechts, das naturgemif zur Gesetzgebung drangt, beruh-
te und dafl der Standpunkt zweifellos weitgehend durch die Er-
folge der franzosischen Revolution und durch die konservative
Einstellung allen Neuerungen gegeniiber bestimmt war, doch
dariiber hinaus auch auf einer romantisch-konservativen Ein-
stellung dem kiinstlich rationalen Zug gegeniiber, der aller Ge-
setzgebung innewohnt und der von diesen zeitlichen Bedingun-
gen unabhéngig zu allen Zeiten wiederkehrt. Meines Erachtens

*Es geht um den Text des Vortrages von Andrds Bertalan Schwarz (1886-1953). Andrés Bertalan Schwarz hat diesen Vortrag in Deutschland, wahrsche-
inlich an der Bonner Universitat, den 15. Juni 1945 gehalten. Das Manuskript wurde dem Herausgeber (Gabor Hamza) von Hans Julius Wolff zwecks

Veroffentlichung zur Verfiigung gestellt.

** Prof. Andreas Bertalan Schwarz (* 17.02.1886 in Budapest  11.09.1953 in Freiburg); Jurist, 1908 Promotion, 1912 Habilitation, 1920-1926 Prof. an
der Universitit Leipzig, 1926-1929 an der Universitéit Ziirich, 1929 Prof. fiir romisches und deutsches biirgerliches Recht an der Universitéit Freiburg,
1933 Ernennung zum planméfigen ordentlichen Professor, August 1933 Versetzung in den Ruhestand wegen ,nicht-arischer Abstammung”, 1934-
1953 Prof. an der Universitit Istanbul, Rehabilitierung und Emeritierung 1949-1950, Honorarprof. an der Universitit Bonn (Quelle: http:/www.
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waren dabei juristische Uberzeugungen weit stirker ausschlag-
gebend als politische Erwéigungen.

Ohne sie ist die romische und die englische Rechtsentwick-
lung gar nicht zu verstehen. In den 1860-er Jahren hat der Bas-
ler Gelehrte JOHANN JAKOB BACHOFEN es abgelehnt, sich
an der Ausarbeitung des Entwurfs eines ZBG fiir den Kanton
Basel-Stadt zu beteiligen, weil von einer Kodifikation fiir Wis-
senschaft und Praxis nur schlimme Folgen zu erwarten seien.
Derartige Erwigungen und Uberzeugungen waren meines Er-
achtens fir SAVIGNYs Standpunkt bestimmender als bewuBte
politische Erwigungen. Ganz abgesehen vom grundsitzlichen
Standpunkt kommt SAVIGNY, der meines Erachtens noch weit
mehr als Historiker Jurist gewesen ist, das Bedenken, daff die
leitenden Prinzipien und Begriffe des Privatrechts auch nicht
geniigend geklért seien, daf also die wissenschaftlichen Grund-
lagen, die die Voraussetzung einer jeden gesetzgeberischen Zu-
sammenfassung bildet, fiir eine solche noch nicht gereift sei.
Die gerade von SAVIGNY inaugurierte Richtung der gemein-
rechtlichen Wissenschaft stand vor allem im Dienste dieser
Aufgabe, die Prinzipien und Begriffe des Privatrecht zu erklaren
und zu einem System zu bringen. Das war die groBe geistige
Leistung der ganzen Wissenschaft oder Pandektenwissenschaft
des 19. Jahrhunderts, aus deren Boden das deutsche BGB her-
auswuchs und ohne die es schlechterdings nicht verstanden
werden kann.

Pandekten heiBt der wichtigste Teil des justinianischen Cor-
pus iuris und danach hier das in Deutschland durch die Rezepti-
on eingedrungene romische Pandektenrecht, usus modernus Pan-
dectarum, modernes Pandektenrecht, heutiges rémisches Recht.
Die Eigenart der Pandektenwissenschaft des 19. Jahrhunderts,
wie sie sich von SAVIGNY an entwickelt, liegt vor allem in ihrer
systematischen Tendenz: es wird ein System des Rechts gebaut,
in welchem von allgemeinen Lehren aus die Einzelheiten abge-
leitet werden. Man glaubt das Recht zu triiben und man beruft
sie auf romische Quellen so weit es geht, aber das Ganze ist
doch weitgehend ein Produkt spekulativer Konstruktion, wo-
bei der Stoff den Ideen der Zeit entsprechend gestaltet wird.
Die systematische Form wie die inhaltliche Gestaltung sind
dabei weitgehend von der juristischen Ideenwelt der Aufkla-
rung, namlich der Naturrechtslehre abhingig. Von da stammt
die systematische Form — aufgebaut auf allgemeine Lehren und
Grundbegriffe und abstrakte generalisierende Formulierungen
und die individualistische Ausgestaltung. Letzteres zeigt sich
indes in Grundvorstellungen, von denen das ganze System ge-
tragen wird, dem subjektiven Recht und dem Rechtsgeschift.
Beiden Vorstellungen liegen Erscheinungen zugrunde, die je-
dem Rechtsleben wesentlich sind. Aber erst das Naturrecht
macht sie zu den Siulen des ganzen Systems und die Pandek-
tenwissenschaft tibernimmt sie. Das subjektive Recht, wie man
die Berechtigung in der Naturrechtslehre nennt, ist das Ziel
der ganzen Rechtsordnung; Recht zu gewihren und Recht zu
schiitzen, kraft welcher der Wille des Individuums sich entfal-
tet. Dabei ist der Vertrag das wichtigste Mittel, durch welches
der Wille der Individuen deren Verhiltnisse gestaltet, der dann
aufgeht im weiteren Begriff des Rechtsgeschifts, dessen wesent-
licher Kern die Willenserklirung ist: Kauf, Miete, Biirgschaft,
Eigentumsiibertragung, Testament sind Rechtsgeschéfte, durch

die die Partei ihren Willen kundtut, die die Rechtsordnung an-
erkennt und gelten laft. So entsteht ein Rechtssystem, das das
Interesse des Einzelnen schiitzt, das dem Willen des Einzelnen
Geltung zu verschaffen bestrebt ist.

Merkwiirdig ist, daff diese Rechtswissenschaft sich dieser ih-
rer Grundlagen und dieser ihrer Tendenzen sozusagen gar nicht
bewuBt gewesen ist, und es war eine Entdeckung neuester Zeit,
dieselben klar zu erkennen. Sie war sich der Grundlagen nicht
bewuBt, weil sie grundsitzlich als historische Rechtswissen-
schaft zum Naturrecht in schérfstem Gegensatz stand, die Idee
jedes Naturrechts grundsatzlich ablehnte und Jahre tbersah
und tibersehen mufBte, wie sehr sie unbewuft auf den Schultern
dieser vorangehenden und vergangenen geistigen Epoche stand.
Und sie war sich auch der Tendenzen nicht bewuflt, weil sie
ganz und gar juristisch und vollig unpolitisch war, weil es ihr
schlechterdings nicht bewuft war, daf ihre Rechtswissenschaft
im Dienste einer politischen und wirtschaftlichen Weltanschau-
ung steht, weil sie in dieser Isolierung auf das juristisch-norma-
tive geradezu ihr eigenes Wesen erblickte, nicht im Privatrecht,
sondern, was noch auffallender ist, sogar im Staatsrecht, wo es
im spéteren 19. Jahrhundert als die grofe Errungenschaft der
Staatswissenschaft galt (besonders LABAND), dieselbe von
der Staatswissenschaft, also von der Politik loszuldsen, eine
Erscheinung, die nicht nur im 19. Jahrhundert, sondern auch
anderen Glanzperioden der Rechtswissenschaft eigentiimlich
ist (ausgezeichnet dargestellt von FR. SCHULZ: Prinzipien des
romi-schen Rechts. Miinchen-Leipzig, 1934. 13 f): in der ro-
mischen Gesellschaft der Pax Romana der Prinzipatszeit und
in der gesicherten Stabilitit der biirgerlichen Gesellschaft des
19. Jahrhunderts und es am frithesten und kraftvollsten im
Strafrecht des alten klassischen Gebaudes durch kriminologi-
sche und kriminalpolitische Betrachtung erschiittert wurde,
wurde es als der Rechtswissenschaft fremd abgewiesen. (Wenn
das Ganze iiberhaupt von einem rechtspolitischen Bestreben
getragen war, so war es das nach Rechtssicherheit...)

In der Beschrinkung auf das Juristische, auf das Dogmatisch-
normative, hat sie sich aber als Meister des Juristischen bewihrt.
Das System wurde ausgefeilt bis in die kleinsten Nuancen. Eine
Klarheit der Begriffe, eine Schirfe der Rechtsprinzipien wur-
de erzielt, wie wohl keine frithere Jurisprudenz sie aufzuweisen
hatte. In dem juristisch so zersplitterten Deutschland gab es
eine gewaltige juristische Einheit: Die Pandektenwissenschatt,
die ex cathedris der deutschen Universitéiten gelehrt wurde, auch
dort wo das Pandektenrecht nicht galt. Das galt als die Rechts-
wissenschaft kat’exochén, das Modell der wissenschaftlichen Be-
handlung aller anderen Rechtsgebiete. Die deutschen Fakulta-
ten waren die hohen Schulen des Rechts fiir die Welt, ihre gro-
Ben Meister sozusagen praeceptores mundi, mit einer Stellung wie
sie seit den Scholastikern keine Generation von Rechtsgelehr-
ten hatte. Als endlich die Stunde des Pandektenrechts schlug,
konnte kein Zweifel bestehen, dafl nur das Pandektenrecht, das
Recht der Pandektenwissenschaft, die Grundlage des kommen-
den Gesetzbuches sein konnte.

Als man sich an die Schaffung eines BGB fiir das neue deut-
sche Reich machte — erst im Jahre 1873 wurde die Bismarck’sche
Verfassung von 1871 dahin gedndert, daB das gesamte biirger-
liche Recht in die Kompetenz der Reichsjustizgesetzgebung
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gehorte — stand die Art der Verwirklichung nicht auf der Hohe
der Aufgabe und nicht auf der Hohe der gegebenen Méglichkei-
ten. Nicht auf der Hohe der Aufgabe — denn in Aussicht genom-
men war a priori ein Eklektisch-technisches, nicht soziale oder
wirtschaftliche Verhiltnisse irgendwie schopferisch gestaltendes
Gesetzeswerk (derartiges lag vollig fern), eine Eigentiimlichkeit,
die iibrigens keineswegs nur dem BGB, sondern kodifikatori-
schen Gesetzgebungen namentlich auf dem Gebiet des biirgerli-
chen Rechts iiberhaupt eignet. Schon wenige Wochen nachdem
die Novelle zur Reichsverfassung, mittelst welcher die Zustin-
digkeit des Reichs auf das gesamte biirgerliche Recht (nicht nur
wie bis dahin auf das Han-dels-, Wechsel- und Obligationsrecht)
ausgedehnt worden war, wurde eine Kommission (sog. Vorkom-
mission) eingesetzt, die Vorschlage tiber Plan und Methode bei
der Ausarbeitung eines Entwurfs machen sollte. Gemaf dieser
Vorschlige sollte der auszuarbeitende Entwurf ,unter Bertick-
sichtigung der geltenden Gesetzbticher [...] das den Gesamtzu-
stinden des deutschen Rechts entsprechende biirgerliche Recht
in einer den Anforderungen der heutigen Wissenschaft gema-
en Form kodifizierend zusammenfassen”, und zwar sollten alle
im Reichsgebiet geltenden Privatrechtsnormen mit Ricksicht
auf ihre Zweckmifigkeit, innere Wahrheit und folgerichtige
Durchfithrung untersucht und dabei insbesondere gepriift wer-
den, inwieweit die Abweichungen vom gemeinen Recht beizu-
behalten und eine Ausgleichung zu versuchen sei, und es sollte
auf Formgebung und Anordnung die hauptsichliche Sorgfalt
verwendet werden. Also ein a priori pedantisch konservatives
Programm, das auf fleifiige und sorgfaltige Sammlung hinweist
und dem eine gestaltende Gesetzgebung fernliegt. (PLANCK
[Kommentar zum BGB] I, XXIII f.).

Die Anlage der Arbeit stand nicht auf der Héhe der vorhan-
denen Moglichkeiten. In einer Zeit, deren kritische Rechts-
wissenschaft reich an glinzenden weltweiten schopferischen
Namen (JHERING, GIERKE) war, wurde sie einer sorgfiltig
zusammengesetzten biirokratischen Kommission von Mini-
sterialriten und dgl. anvertraut, deren Namen heute niemand
mehr kennt.

Offensichtlich eine Eifersuchtstendenz der Biiros, der Am-
ter der Wissenschaft und ihren groflen Vertretern gegeniiber.
Allerdings waren Mitglieder der Ersten Kommission auch zwei
Professoren: PAUL VON ROTH in Miinchen, germanistischer
Quellenforscher, der dabei wenig hervorgetreten ist und dann,
das ist allerdings ein klangvoller und bedeutender Name, der
Leipziger Pandektist BERNHARD WINDSCHEID, der die Ge-
staltung des Ersten Entwurfs, den man einen ,in Paragraphen
gefaBten WINDSCHEID” nannte, und dariiber hinaus das
Gesetzbuch selbst erheblich beeinflufit hat. Nun war WIND-
SCHEID ein bedeutender Systematiker, der durch sein grofes
zusammenfassendes Lehrbuch des Pandektenrechts eine fiih-
rende Autoritét war und auch blieb, eine Verkorperung jener
logisch-formalen Dogmatik, aber weltfremd und lebensfremd,
zu Scholastik neigend, in solcher Richtung vielleicht allzu stark
getadelt, jedenfalls kein Gesetzgeber, den ein Teil der Verant-
wortung fir den tiberspitzten, allzu abstrakten Charakter des
Gesetzbuches trifft. Die Personlichkeit, die die Entstehung des
Gesetzbuches von Anfang an bis zu Ende begleitet hat, GOTT-
LIEB PLANCK war ein biederer Politiker und fleiiiger Jurist,

aber geradezu die Inkarnation des Gegenteils gesetzgeberischer
oder sonstiger Genialitit.

(Zusammensetzung der Kommission, der Ersten wie der
Zweiten: In der Zweiten Kommission neben Beamten auch Ver-
treter der verschiedensten Wirtschaftskreise, nicht aber der Ge-
werkschaften, Professoren MENGER, CONRAD, SOHM.)

In der Reihe der grofen Privatrechtsgesetzbiicher ist viel-
leicht keines so wenig die Schopfung eines einzigen Geistes,
so sehr das Ergebnis anonymer Arbeit vieler wie das BGB. Es
hiitte an geeigneten Personlichkeiten nicht gefehlt. Seit langen
Jahren kannte ich eine Bemerkung in einer geistreichen Apho-
rismensammlung des bedeutenden Juristen JOSEPH UNGER:
Mosaik (1911) S. 194/195 ,Die Verfassung eines Gesetzbuches
sollte stets in eine Hand gelegt werden, dann entsteht es in ei-
nem Geist und aus einem Guf”, wobei er es als unbegreiflich
bezeichnet, da man nicht den ,groflen Zivilisten HEINRICH
DERNBURG, der als Meister des gemeinen und preufischen
Zivilrechts formlich pridestiniert dazu war, mit der Abfassung
des deutschen BGB betraut hat oder ihn doch wenigstens in
eine der beiden Kommissionen entsandt hat”. Ich war erstaunt,
vor einiger Zeit in einer 1928 erschienenen Biographie FRIED-
RICH ALTHOFFs, des langjéhrig unumstrittenen Diktators der
preufischen Universititen (ARNOLD SACHSE, FR. ALTHOFF
und sein Werk 1928, S. 300), zu lesen, da8 Althoff angesichts
der ungtinstigen Aufnahme, die der Ersten Entwurf gefunden
hatte, eingreifen wollte, indem er Dernburg zu bewegen sich
bemiihte, die Umarbeitung des Entwurfs und die schliefliche
Redaktion des Gesetzbuches zu tibernehmen, worauf DERN-
BURG nach einigem Wi-derstand einzugehen bereit war. Der
Plan soll jedoch am Widerstand des Fiirsten Bismarck geschei-
tert sein. Griinde sind nicht angegeben, aber vermutlich war fir
Bismarck die politische Erwéigung maBgebend, daB das Werk
der Einigung des deutschen birgerlichen Rechts nicht in die
Hiénde eines Rechtsgelehrten jidischer Herkunft gelegt werden
sollte, wobei man daran erinnert wird, wie sehr der Autoritit
der Weimarer Verfassung neben etlichen anderen Griinden ihre
judische Pro-venienz geschadet hat.

So trat das, was groB und bedeutsam war an der Rechts-
wissenschaft dieser Zeit, nicht in den Kommissionen und den
gesetzgeberischen Arbeiten selbst in Erscheinung, als vielmehr
in der Kritik, die die letzteren auslosten, vor allem der Erste
Entwurf, der nach 15-jahriger Geheimarbeit 1888 mit Motiven
erschien.

Eine Flut von Kritik ergoB sich dariiber, an der sich alles be-
teiligte, was da war, Juristen und Laien, Gelehrte und Politiker.
Die Kritik war iberwiegend der Natur des Entwurfs entspre-
chend vor allem aufs Juristisch-technische gerichtet. Sie war
bisweilen in schérfster Weise, iiberwiegend ablehnend, richtete
sich gegen die ungliickliche, schwerfallige komplizierte, unge-
nieBbare, doktrindre Form, den allzu starken romanistisch-pan-
dektistischen Charakter: ein in Paragraphen gefaBtes Pandek-
tenkompendium gegen WINDSCHEIDs Geist.

Allgemein fand man, der Entwurf sei allzu stark romisch,
nicht deutsch, und das bedeutet pandektistisch. Seit der Rezep-
tion wogte auf deutschem Boden zwischen dem eingedrunge-
nen rémischen Recht und dem in den unzihligen Lokalrechten
so bunt und mannigfach in Erscheinung tretenden, infolge der
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Zersplitterung und unvergleichlich geringerer Nationalisierung
ungleich schwiécheren germanistischen Recht — ein Kampf, der
sich durch Jahrhunderte in der Praxis, dann in der Gesetz-
gebung und im groBartigen wissenschaftlichen Aufschwung
des 19. Jahrhunderts seit SAVIGNY und EICHHORN in dem
wissenschaftlichen Kampf der Romanisten und Germanisten
abspielte. In diesem Kampf bedeutete der Entwurf zweifellos
einen Sieg des Romanismus. OTTO VON GIERKE ist da der
grofie Apostel des Germanismus, in seiner wahrhaft monumen-
talen, auch heute noch bedeutsamen Kritik, die in SCHMOL-
LERs Jahrbuch 1889 erschien und die weiteren Entwiirfe des
Gesetzbuches weitgehend beeinflufite. Alles in allem war auch
die Kritik weitgehend auf das Juristisch-normative als auch
das Politisch-soziale eingestellt, mag auch immer wieder, so
insbesonders auch von GIERKE gesagt worden sein, der Ent-
wurf sei nicht von sozialem Geiste getragen. Eine rara avis in
diesem Orchester war die Schrift ,Das biirgerliche Recht und
die besitzlosen Volksklassen”, die 1890 nicht von einem sozi-
aldemokratischen Gewerkschaftsfiihrer, sondern vom Wiener
Ordinarius der Rechte, ANTON MENGER erschienen ist mit
dem im einzelnen durchgefiihrten Nachweis, dal der Entwurf
ein Privatrecht der Besitzenden sei und die Interessen der Be-
sitzlosen vernachléssige, wenn nicht auBer Acht lasse, Tone
anschlug, die innerhalb der damaligen Rechtswissenschaft
fremd gewesen sind.

Die parlamentarische Behandlung des Gesetzes des wesent-
lich formell und auch inhaltlich wesentlich verbesserten, ver-
einfachten, verdeutschten, praktischen Zweiten Entwurfes im
Hochsommer 1896 stand gleichfalls nicht auf der Hohe der
Aufgabe. Zwar brachte der Prisident des Reichstags gebiihrend
zum Ausdruck, dafl die Vorlage die groite Aufgabe darstelle, die
dem Reichstag seit seinem Bestehen gestellt worden sei. Aber
ein derart unpolitisches, rein juristisches Gesetz vermochte bei
all seiner Wichtigkeit naturgemaf kein erhebliches politisches
Interesse zu wecken. Der Widerstand des Zentrums gegen die
obligatorische Zivilehe und Ehescheidung war ein postumes
Gefecht, da ja der Kampf schon im Kulturkampf erst in Preu-
fen, dann durch das Personenstandesgesetz von 1875 entschie-
den war und der Versuch, die obligatorische Zivilehe durch die
meines Erachtens befriedigendere, weil liberalere, fakultativ zu
ersetzen (sie gilt in England, in den USA und in den skandina-
vischen Staaten) erfolglos bleiben mufite. Die Sozialdemokratie
bekimpfte nattrlich nicht ohne Einsicht und Verstindnis ,das
kodifizierte Unrecht der Ausbeutung” (MUGDAN I. §90) und
die Liberalen bekidmpften mit ihr das durchaus liberale Vereins-
recht, das zu Gesetz geworden ist und erst durch die Weimarer
Verfassung beseitigt worden ist, wonach die Verwal-tungsbehor-
den gegen die Eintragung sogenannter Idealvereine Einspruch
erhoben (also die Erbrechts- und damit die Vermogensfahigkeit
verhindern kann), nicht nur wenn der Verein unerlaubt ist, son-
dern schon wenn er einen politischen, sozialpolitischen oder
religiosen Zweck verfolgt (§ 67) nach dem aus solchem Grund
dem Verein auch die Rechtsfihigkeit entzogen werden kann
(8 43). Im tibrigen hat das ungemein reiche Detail nicht allzu
stark interessiert und es bleibt ein denkwiirdiges Kuriosum, daf§
die eingehendste Debatte durch den Wildschadensparagraphen
ausgeldst wurde.

Die Konservativen ereiferten sich ausschliefilich tber die
Frage, ob die Haftung des Jagdberechtigten fiir den Schaden,
der dem Grundstiick eines anderen durch Wild zugeftigt wird,
auch auf Hasen erstreckt werden soll. Es wurde ein ganzer
Tag dartiber debattiert und 22 Redner beteiligten sich an der
Debatte und es bestand die Gefahr, daf die Konservativen
das ganze Gesetz wegen diesen Details verwarfen. Schlieflich
wurde tber den Antrag des Freiherrn VON GULTLINGEN
die Worte ,durch Hasen” zu streichen namentlich abge-
stimmt, und der Antrag wurde mit 178 Stimmen gegen
69 Stimmen bei Stimmenthaltungen angenommen. So wur-
de das Gesetzbuch gerettet. In der Dritten Lesung wurde ein
nochmaliger Antrag auf Wiederherstellung des Hasenparagra-
phen neuerdings abgelehnt (FRASDORE, S. 380). Nach § 835
wird fiir Hasen und Kaninchen nicht gehaftet, fiir Fasanen
hingegen ja.

Bei der Gesamtabstimmung am 1. Juni 1896 stimmten
222 fiir das Gesetz, 48 — im wesentlichen Sozialdemokraten —
dagegen, 18 enthielten sich der Abstimmung, iiber 100 waren
abwesend, zur Hilfte unentschuldigt, wie dann tiberhaupt bei
der ganzen Beratung niemals mehr als 300 Abgeordnete an-
wesend gewesen sind. Am 18. August vollzog Kaiser Wilhelm
II. durch seine Unterschrift das Gesetz, das dreieinhalb Jahre
darauf am 1. Januar 1900 in Kraft trat.

Das BGB ist demnach fast mehr das anonyme Produkt ei-
ner bedeutenden Epoche, zumindest einer Epoche von nicht
unwiirdigen Epigonen bedeutender Vorfahren und nicht das
eines oder einiger schopferischer Geister. Rastloser Fleil und
peinlichste umsichtige Akribie hat es immerhin zu einer Ein-
heit geformt. Es trigt alle Zige seiner Zeit und namentlich
der Rechtswissenschaft seiner Zeit. Es ist ein Kind der Pan-
dektenjurisprudenz, in deren System gebaut, es redet mit
ausschlieBlich deutschen Worten, dessen scharfe, prizise, ab-
strakte Sprache, mit fest-geformten Begriffen, in schweren,
nicht nur dem Laien, sondern auch dem darin nicht besonders
versierten Juristen schwer verstindlichen Paragraphen, die wie
mathematische Formeln anmuten. Diese abstrakte Prizision
ist sein eigentiimlichster Zug, darin hat er alle seine Vorlaufer
und wahrscheinlich alle seine Nachfolger tibertroffen, das ist
das, was am meisten bewundert, aber auch nicht weniger ge-
tadelt worden ist. Es ist ein eigentiimlicher Gesetzesstil, bei
allen wissenschaftlichen und gesetzgeberischen Vorldufern in
gewissem Sinne sogar originell, jedes Wort hat seine feste Nu-
ance - oft ermtiidend pedantisch - Worte wie 'muf’ und ’soll’,
’kann’ und "darf’ werden genau differenziert, eine sehr prizise
Verteilung auf Hauptsatz und Nebensatz, mit Bestimmungen
die gelten, sofern nicht, es sei denn und dergleichen sollen
dazu dienen, die Verteilung der Beweislast im Proze zu re-
geln. In die 2385 Paragraphen ist kunstreich hineingeheim-
nist, was juristische Erfahrung und Wissenschaft von mehr
als zwei Jahrtausenden ergab. Als derartige Zusammenfassung
hat das Gesetzbuch eine Bedeutung und einen Wert tber die
Grenzen seiner ortlichen und seiner zeitlichen Geltung hin-
aus. Es ist nicht in dem Mafle, wie leider der Erste Entwurf es
in unertriglicher Weise war, durch stindige Verweisungen von
einem Paragraphen zum andern belastet, so da man bemerk-
te, um einen Paragraphen des Entwurfs zu verstehen, miisse

55



56

JOURNAL ON EUROPEAN HISTORY OF LAW

man ein Rundreisebillet durch das ganze Gesetzbuch losen,
aber nichtsdestoweniger ist es von einem sehr kunstvoll festen
Gefiige, wo ein Rad in das andere greift.

Ein Weber-Meisterstiick

wo ein Tritt tausend Fiden regt,

die Schifflein heriiber und hiniiber schiefen

die Fiiden ungeschen flicfen

Lein Schlag tausend Verbindungen schligt.!

Ein solches Gesetz ist natiirlich dazu geschaffen, jede Entschei-
dung aus diesem kunstvoll konstruierten Gesetz zu deduzieren,
es ist eine juristische Rechenmaschine par exwellence, mit der sich
die Entscheidung auch der kompliziertesten Rechtsfalle Schritt
fir Schritt anhand des Gesetzes sich deduzieren lidft. So steht es
im Dienst weitgehend gesetzlicher Bindung, um ein Hochstmaf
von Rechtssicherheit zu gewihrleisten. Darum sind auch die Be-
stimmungen weitgehend bestimmt, und der Raum richterlicher
Freiheit wird vorsichtig dosiert, jedoch keineswegs ausgeschlossen
und mit elastischen Begriffen, Verweisung auf Umstinde, wichtige
Griinde, vor allem durch die groBen Generalklauseln, die auf gute
Sitten, Treu und Glauben und dergleichen verweisen, vermag sie
sich doch weitgehend zu entfalten.

Zufolge seiner sehr abstrakten Fassung ist es gar nicht lebens-
nah, man findet darin Schemen, nicht lebendige Bilder der Wirk-
lichkeit. Die Regelung istkonservativ. Manches ist aber praktisch
vorziiglich, so z.B. das weitgehend auf preuflische Gesetzgebung
zuriickgehende Sach- und Hypothekenrecht, wo sich Vorziige sehr
préziser Regelungen bewahren. Anderes aber ist weitgehend un-
praktisch und kompliziert, z.B. die Erbenhaftung galt als ein histo-
rischer Ballast, der fortgeschleppt ist. Traditionen romanistischer
Schuljurisprudenz und Scholastik (wenn z.B. die Rechtsverhalt-
nisse an einem eingeflogenen Bienenschwarm §§ 961-964 einge-
hend geregelt werden).

Manches ist unerhort kompliziert, namentlich im Erbrecht,
z.B. die Erbenhaftung fiir die NachlaBschulden. Sozial ist man-
ches verbessert, doch ist allerlei sozial riicksténdig, so z.B. im Scha-
densersatzrecht, wo der Erfolgshaftung ohne Verschulden viel zu
wenig Raum gewéhrt ist und ganz besonders im Familienrecht:
die Stellung der Ehefrau ist untergeordnet, dem Manne steht die
Entscheidung in allen Fragen des ehelichen Lebens zu; gesetzli-
cher Giiterstand ist nicht Gitertren-nung, auch nicht Giiterge-
meinschaft, sondern die sogenannte Verwaltungsgemeinschaft,
wobei das Vermogen der Frau der Verwaltung und Nutzniefung
des Mannes unterworfen ist, so dafl sie um die Revenuen ihres
eigenen Vermogens beim Manne betteln mufl; die Ehescheidung
ist, abgesehen vom Fall der Geisteskrankheit, die bei der Dritten
Lesung des Gesetzes dank einer Zufallsmehrheit Aufnahme fand,
nicht vom Zerriittungsprinzip, sondern vom Verschuldensprin-
zip, wodurch die Scheidungsprozesse erschwert und a priori mit
Schmutz und Gift belastet werden. Rektionir ist insbesondere
die Rechtsstellung der unehelichen Kinder: nichts als ein der Le-
bensstellung der Mutter entsprechender Unterhaltsanspruch, der

durch die exceptio plurium ausgeschlossen werden kann, also auch
bei Anerkennung des Kindes seitens des Erzeugers kein Verwandt-
schaftsverhltnis, keinerlei sonstige Rechte, insbesondere auch
kein Erbrecht nach dem Vater.

So ungeféihr ist das BGB. DaB es neben allerlei Vorziigen auch
grofie Miingel hat, ist den besten Zeitgenossen stets bewufit ge-
wesen. Manche, z.B. KOHLER haben es immer negativ beurteilt.
Eine kritische Einstellung gegeniiber seinem Inhalt und seiner Art
hat immer bestanden. Fast kann man sagen, daf} es im Ausland,
wo man die Dinge mehr per distance sieht, uneingeschranktere Be-
wunderung gefunden hat als in Deutschland selbst - namentlich
in Frankreich, wo das BGB erst zufolge der in juristischen Zeit-
schriften veroffentlichten Arbeiten die ungeheuren Fortschritte
der deutschen Privatrechtswissenschaft im 19. Jahrhundert sicht-
bar werden lie. Allgemein bewunderte man seine gedankliche
Prizision in England.

Am wenigsten gilt diese Bewunderung fiir die Schweiz, wo man
immer das Gefiihl einer der eigenen Art sehr entgegengesetzten
Mentalitit hat, wo aber auch das schlechte Gewissen verstimmend
wirkte, dafl man daraus mehr gelernt hat als man gerne zugab (oder
einem lieb war). Nichtsdestoweniger ist das Gesetzbuch innerhalb
Deutschlands populér geworden. Das liegt vor allem daran, daf§
mit einem solchen Gesetz vor allem die Juristen zu tun hatten,
diese aber lernten dann in einer vom ersten Augenblick an tiberaus
intensiven akademischen Schulung damit umzugehen und kraft
der groBen Prizision gewihrte es ihnen die Vorteile einer iiber-
aus rationalisierten und prézisen Arbeit, das eine im hohen Mafie
sichere Losung aller Rechtsfragen ermdglichte. Es ist meines Er-
achtens eine allgemeine rechtssoziologische Tatsache, daf, je tech-
nischer, rationalisierter, komplizierter ein Rechtssystem ist, desto
populérer wird es im Kreise des Juristenstandes, dessen Machtstel-
lung und StandesbewuBtsein dadurch erhoht wird (Rom, England,
gemeines Recht).

Die Bevolkerung (das Publikum) bekommt die Vorziige und
Mingel eines biirgerlichen Gesetzbuches unmittelbar verhiltnis-
mifig nur wenig zu spiiren (weit weniger als etwa ein Steuergesetz
oder ein Strafgesetzbuch). Freilich trifft das keineswegs restlos zu.
Unter den erwiihnten groften Mangeln des Familienrechts haben
weite Bevolkerungskreise schwer zu leiden gehabt. Schon nach we-
nigen Jahren wurde eine novellarische Anderung der unbedingten
Erfolgshaftung der Tierhalter, die das BGB zunéchst einfiihrte und
nach der durch ein Tier einer Person oder einer Sache zugefiigter
Schaden der Tierhalter ohne jede Riicksicht auf sein eigenes Ver-
schulden haftet, notig. Die durch dieses strenge Prinzip hervorge-
rufenen massenhaften Schadensersatzprozesse haben eine derar-
tige Erregung namentlich in b4uerlichen Bevélkerungskreisen zur
Folge gehabt, daf schon 1908 eine novellarische Abschwichung
notwendig wurde, kraft dessen die Haftung fiir sogenannte Haus-
tiere und Berufstiere (im Gegensatz zu Luxustieren) durch den
Nachweis abgewendet werden kann, dal dem Tierhalter keinerlei
Verschulden zur Last fillt.

' Anmerkung des Herausgebers (Gabor Hamza): Goethe, Faust, Verse 1922-1927 lauten folgendermafien:

»Zwar ist’s mit der Gedankenfabrik

Wie mit einem Weber-Meisterstiick,

Wo ein Tritt tausend Fiden regt,

Die Schifflein heriiber hintiber schiefen,
Die Fiden ungesehen fliefen,

Ein Schlag tausend Verbindungen schlagt.”
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1914 und noch mehr 1918 bedeutete zweifellos einen Mark-
stein in der Entwicklung des biirgerlichen Rechts. Weltkrieg und
Wirtschaftskrise bringen neue Probleme und neue Bedirfnisse,
die auferhalb des bisherigen Horizontes lagen, Zusammenbruch
und Republik erzeugen oder stirken neue Tendenzen. Das ganze
Gefiige des biirgerlichen Rechts w1rd gelockert. Vor dem Krieg kam
es nur zu einer einzigen positiven Anderung des BGB: Die unein-
geschrankte sog. Erfolgs- oder Gefihrdungshaftung der Tierhalter,
kraft welcher diese fiir jeden vom gehaltenen Tier (einem Pferd,
Hund, Kuh) einer Person oder einer Sache zugefiigten Schaden
ohne Riicksicht auf sein eigenes Verschulden haftet, brachte eine
Masse von Schadensersatzprozessen mit sich, die im lindlichen
Bevolkerungskreis betrichtliche Beunruhigung erzeugten. So
wurde das strenge Prinzip durch eine Novelle von 1908 fiir Haus-
und Berufstiere, also solche, die man braucht und nicht aus Luxus
hilt, beseitigt und durch das Verschuldensprinzip ersetzt: fiir sol-
che Tiere haftet der Tierhalter nicht, sofern er nachweist, dafl ihm
kein Verschulden zu Last fallt. Also eine kleine Einzelheit.

Die neue Zeit greift ganz anders ein. Schon in den allerersten
Tagen der Revolution beseitigt der Rat der Volksbeauftragten am
12. November 1918 das Recht, einem Verein die Rechtsfahigkeit
zu versagen, weil derselbe einen politischen, sozialpolitischen
oder religiosen Zweck verfolgt, was dann auch in der Verfassung
Art. 124 festgelegt wird. Die Reichsverfassung von 1919 ver-
wirklicht Prinzipien, die an mancher Sachlage des BGB riitteln:
die Ehe beruhe auf de"r Gleichberechtigung beider Geschlechter,
woraus grundlegende Anderungen des ehelichen Giiterrechts und
des Elternrechts sich ergeben sollten. Eine Angleichung unehe-
licher Kinder an die ehelichen wird in Aussicht gestellt. Wenn
auch all dies keine gesetzlichen Mafnahmen zur Folge hatte, so
sind doch Vorschlége zur Verbesserung der Lage der unehelichen
Kinder wie auch zur Reform der Ehescheidung an der Tagesord-
nung. Das Gesetz fiir Jugendwohlfahrt von 1922 greift tief in das
Vor-mundschaftsrecht und auch in das Recht der elterlichen Ge-
walt ein. Eine neue soziale Konzeption des Eigentums wird in
Artikel 153 verkiindet: , Eigentum verpflichtet, sein Gebrauch soll
zugleich Dienst sein fiir das Gemeine Beste”. Die Bestimmungen
tiber das Wirtschaftsleben deuten in die Richtung einer sozialen
Abkehr von liberalen Prinzipien. Weit effektiver wird das pri-
vate Vertragsrecht durch das Kriegswirtschaftsrecht, wenn auch
nur mit provisorischer Wirkung um-gestaltet. Preisgesetzgebung,
Mafinahme gegen Preistreiberei und Hochstpreisbestimmungen,
Bestimmungen tiber Beschéftigungs- und Entlassungszwang,
Mieterschutz und Pachtschutz bringen ungeahnte Einschrénkun-
gen der Vertragsfreiheit, und die Bestimmungen des BGB wur-
den praktisch weitgehend ineffektiv. In noch héherem Mafe gilt
das fiir das reich aufschlieBende und sich auch wissenschaftlich
immer mehr vervollstindigende Arbeitsrecht, das in die vorder-
ste Linie juristischen Interesses rtickt. Tarifvertrige und sonstige
Normenvertréige werden weit wichtiger als die Bestimmungen des
BGB. So setzt ein rascher Prozef einer Aushohlung des BGB ein.
Eine Kluft tat sich auf zwischen dem traditionellen biirgerlichen
Recht und allerlei reifenden Bildungen solcher Gesetzgebung und
des Wirtschaftslebens, die man faute de micux als Wirtschaftsrecht
zusammenfafit.

Auch die Rechtsprechung, durch Krieg- und Wirtschafts-
krise vor sehr schwierige Probleme gestellt, waren Anderungen

erlegen, insbesondere durch die Frage, inwieweit man an Vertri-
ge gebunden ist, deren Erfillung durch die verénderte Situati-
on nicht zumutbar und unbillig geworden ist. Neue Doktrinen
keimen empor: Nichtzumutbarkeit und Unerschwinglichkeit
der Leistung, die clausula rebus sic stantibus lebt auf. Der lange
festgehaltene Standpunkt ,Mark gleich Mark” verliert seinen
Sinn, aus Vernunft wird Unsinn, Wohltat Plage, und nachdem
die 3. Steuernotverordnung den ersten entscheidenden Schritt
getan hat, beschreitet 1923 das Reichsgericht unter Bezug auf
das Prinzip, daf der Schuldner seine Leistung so zu bewirken
hat, wie Treu und Glauben mit Ricksicht auf die Verkehrssitte
es erfordern, den Weg der Aufwertung. Damit wurde aus Not ein
Weg beschritten, von dem mehr und mehr Gebrauch gemacht
wurde: die Losung von Rechtsfragen nicht auf Gesetzgebung von
genauen Prinzipien, sondern aufgrund allgemeiner Leitsitze zu
finden. Mehr und mehr 1if8 ein, was man , Flucht in die General-
klauseln” nannte, (in bezug auf welche das BGB so zurtickhal-
tend war und viel bekéimpft wurde, weil man darin die Gefahr
richterlicher Willkiir, die Preisgabe fester Rechtsbasis erblickte).

Hand in Hand damit verschirfte sich mehr und mehr ein
Gegensatz hinsichtlich der juristischen Methode. Die neuen
Richtlinien gehen auf die Zeit lange vor dem BGB zuriick, auf
JHERINGs Kampf gegen den formalen Begriffskultus und fir
eine teleologische Betrachtung. Das BGB selbst mit seinen prazi-
sen Denkformen, scharfen Begriffen, allgemein abstrakten Prin-
zipien stand im Zeichen der alten Methode und war jedenfalls
geeignet, dieselbe zu stirken. So verschirfte sich nach seinem
Inkrafttreten der Kampf gegen die konstruktive Jurisprudenz,
gegen die Pandektisten, man sprach von einem juristischen Kul-
turkampf, besonders einfluvoll und erfolgreich wurde die der
Begriffsjurisprudenz gegeniibertretende sogenannte Interessen-
jurisprudenz, Entscheidung nicht aus Begriffen deduzierend,
sondern aufgrund gerechter Interessenabwégung. Man erkennt,
wie unmaglich es ist, jede Entscheidung aus dem Gesetz abzu-
leiten, das Gesetz habe Liicken, dréingt auf immer weitere Aus-
gestaltung der richterlichen Freiheit, wobei der extremste Stand-
punkt die sogenannte Freirechtsschule ist, die dem Richter auch
das Recht geben will, contra legem zu entscheiden.

Angesichts dieser Entwicklungen der Gesetzgebung, der
Rechtsprechung und der Rechtswissenschaft befand sich das biir-
gerliche Recht, das BGB, seine Lehre und seine Praxis in einer
unbestrittenen Krise, als der Nationalsozialismus hereinbrach.

Ich mufite Sie mit all dem Gesagten bemithen, um den
Standpunkt der einsetzenden sogenannten Rechtserneuerung
und deren Ankndipfungspunkte versténdlich zu machen. Als
der Nationalsozialismus an die Macht kam, wufite man nichts
von irgendwelchen klaren Standpunkten in bezug auf das bir-
gerliche Recht. Am ehesten war bekannt seine ausgesprochen
antiromanistische Einstellung. Das ergab sich schon aus Punkt
19 des Parteiprogramms: ,Wir fordern Ersatz fiir das der mate-
rialistischen Weltordnung dienende romische Recht durch ein
deutsches Gemeinrecht”. Bei aller Unklarheit, die auf der vollig
phrasenhaften Unwissenheit der Urheber beruht, wird dabei an
die germanistische Richtung, an die GIERKE’-sche Tradition an-
gekniipft. Die dem romischen Recht angesagte Gegenerschaft,
die in praxi... (hier bricht der Text ab — Anmerkung des Heraus-
gebers).
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Andras Bertalan Schwarz (1886-1953)

Gabor Hamza*

Abstract

Andrds Bertalan Schwarz was born in 1886 in Budapest where he completed his legal studies. After graduation from the Budapest University
he went to Leipzig to do research at the Institute of Papyrology. As a disciple of Ludwig Mitteis he defended his ,, Habilitationsschrift” in 1912.
He got his first ,Ruf " in 1926 to succeed in Ziirich Andreas von Tuhr. He spent four pears in Switzerland since he accepted in 1930 the ,,Ruf”

of the University of Freiburg im Breisgau.

After the seizure of power of the NSDAP he was deprived of his professorship and left Germany for England. During the first year of emigration
he lectured in London and Oxford as a visiting professor. In 1934 he was invited to the University of Istanbul to teach Roman law and comparative
law. After World War II he went to Germany to lecture at the University of Bonn where he passed away in 1953.

The oeuvre of Andrds Bertalan Schwarz is encompassing the juristic papyrology, Roman law, modern private law as well as large fields
of comparative law. The extremely manifolded and rich oeuvre of the outstanding legal scholar of Hungarian descent, who never severed his contacts
to Hungary, is in our days also valuable part of the international legal science.

Key words: BGB; codification; comparative law; juristic papyrology; Pandectist School of Law; Roman law; Swis civil code; Swiss code

of obligations; Turkish civil code.

I. Die Jahre bis 1933

1. Die Wiirdigung des in vielerlei Hinsicht wegweisenden,
gleichzeitig sehr vielféltigen wissenschaftlichen Oeuvre! von
Andrés (Andreas) Bertalan Schwarz ist keine leichte Aufgabe.
Das Lebenswerk des groflen aus Ungarn stammenden Rechts-
wissenschaftlers kann nicht von seinem persénlichen Schick-
sal, von seinem Lebenslauf getrennt werden. Es ist demzu-
folge zweckdienlich, die verschiedenen Stationen seines un-
gewohnlichen, sich hauptsichlich unter Einwirkung duferer
Umsténde gestaltenden Lebenslaufes zu iiberblicken, wobei
seinem sich tiber nahezu zwei Jahrzehnte erstreckenden Auf-
enthalt in der Turkei besondere Aufmerksamkeit gewidmet
werden soll.

Andrés Bertalan Schwarz, geboren im Jahre 1886 in Bu-
dapest, absolvierte seine juristischen Studien an der Rechts-
und Staatswissenschaftlichen Fakultit der Universitit zu Bu-
dapest. Von seinem Onkel, dem bekannten Jhering-Schiiler
Gusztdv Szdszy-Schwarz (1858-1920), angeregt, wohnte er
- noch als Student der Juristischen Fakultit zu Budapest -
den Vorlesungen an der Universitéit in Bonn bei, wo er haupt-
sachlich die Vorlesungen des hervorragenden Zivilisten Ernst

Zitelmann (1852-1923) besuchte und an dessen Seminaren
er teilnahm.

2. Sein Jurastudium beendet er im Jahre 1908 in Ungarn.
Noch im selben Jahr kehrt er nach Deutschland zuriick. Dies-
mal arbeitet er im weltberiihmten papyrologischen Institut
von Ludwig Mitteis in Leipzig. Hier stellt er sein auch auf in-
ternationaler Ebene grofien Anklang findendes Werk fertigz,
aufgrund dessen er sich im Jahre 1912 im romischen Recht
als Privatdozent habilitiert. Diese Tatsache gewinnt umso
mehr an Bedeutung, wenn man in Betracht zieht, wie schwer
zu dieser Zeit in Deutschland die venia legendi einem Aus-
linder erteilt wurde. Aus administrativen Grinden war die
Habilitation auch fir Andrds Bertalan Schwarz nicht ganz
problemlos. Dies wird auch durch jenen Umstand bezeugt,
dafl es zur Genehmigung seiner venia legendi der personlichen
Intervention von Ludwig Mitteis im séchsischen Ministerium
fiir Kultus bedurfte.® Spiter wurde Andrés Bertalan Schwarz
die venia legendi auch fiir das deutsche Privatrecht erteilt.

Die in Leipzig verbrachten Jahre erweisen sich fiir
Schwarz vom wissenschaftlichen Gesichtspunkt her dufierst
aufschlufireich und ertragreich. Hier schreibt er seine wegen

Prof. Dr. Gdbor Hamza; Juristische Fakultit, Lorand-Eotvos-Universitit Budapest, Ungarn.
Die ausfithrliche Liste der Publikationen von Andrds Bertalan Schwarz befindet sich in: Rechtsgeschichte und Gegenwart. Gesammelte Schriften zur Neueren

Privatrechtsgeschichte und Rechtsvergleichung von A. B. Schwarz. Hrsg. von H. Thieme, und Fr. Wieacker. Karlsruhe, 1960, S. 227- 281.

Hypothek und Hypallagma. Beitrag zum Pfand- und Vollstreckungsrecht der griechischen Papyri. Leipzig, 1911, S. VII+152.

3 Es sei hier bemerkt, daB bei Ludwig Mitteis auch Ernst Rabel einige Jahre friiher, im Jahre 1902, sich habilitierte.
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der Kriegszustinde erst nach Jahren publizierte, in der ju-
ristischen Papyrologie heute als Standardwerk geltende Ar-
beit*. Nach dem Ersten Weltkrieg kehrt er aus Ungarn nach
Leipzig zurtick, wo er im Jahre 1922 den Titel des auBerordent-
lichen Professors erwirbt. Im Jahre 1926 wird er nach Zirich
berufen. Als Nachfolger des berithmten Zivilisten Andreas von
Tuhr (1864-1925) verbringt er in der Schweiz vier Jahre. Im
Jahre 1930 begibt er sich wieder nach Deutschland. Hier erhilt
er an der Universitit in Freiburg im Breisgau ein Ordinariat.
Seine Vorlesungen erstrecken sich neben dem rémischen Recht
auch auf das Privatrecht und die Rechtsvergleichung. Daneben
leitet er ein Seminar Gber juristische Papyrologie. Die Freibur-
ger Professur dauerte aber nur kurze Zeit. Bereits im Sommer
1933 ist er infolge der Machtiibernahme der Nationalsoziali-
sten gezwungen, seinen Lehrstuhl aufzugeben und das Land zu
verlassen.

II. Die Jahre in der Emigration

1. Den groBten Teil seines ersten Emigrationsjahres verbringt
Andris Bertalan Schwarz in England, wo er an der Universitit
in London Vorlesungen hilt. Das Sommersemester verbringt er
in Oxford.> Wie es aus seinen an Kéroly Szladits, Ordinarius fiir
Zivilrecht an der Universitit Budapest, geschriebenen Briefen
hervorgeht, hegt er die Hoffnung, in seinem Geburtsland Un-
garn einen Lehrstuhl fir romisches Recht zu bekommen. Die-
se Hoffnung konnte jedoch nicht in Erfiillung gehen, deshalb
beschliet er, die beehrende Einladung an die Universitéit zu
Istanbul anzunehmen.

Da Andrés Bertalan Schwarz den Rest seines Lebens, nahe-
zu zwanzig Jahre, als Professor an der Universitéit zu Istanbul
verbringt, scheint es angebracht, sich mit dieser Periode seines
Lebens etwas eingehender zu beschéftigen.

In Istanbul existiert die Universitit im europdischen Sinn
— das sogenannte Dar-iil-fiinun — erst seit Mitte des 19. Jahrhun-
derts.® Uber eine juristische Fakultiit verfiigt aber diese Uni-
versitit erst seit dem Jahre 1927. Die Fakultit ist eigentlich
Nachfolger der von Kemal Atatiirk im Jahre 1926 gegriindeten
Juristischen Schule.” Die umfassende Reform der in vielerlei
Hinsicht noch mit den alten Traditionen belasteten, von den
Eigenheiten des Medrese nicht loskommenden Universitit wur-
de zur zehnjihrigen Wiederkehr der Ausrufung der tiirkischen
Republik, im Jahre 1933, vollzogen. Die ihre Tore im Jahre

4

1933 6ffnende, im europdischen Sinne moderne Universitit be-
notigte aber die Reformbestrebungen in jeder Hinsicht fordern-
de Professoren mit internationalem Ruf. Die Vorbereitungen zur
Griindung der neuen Universitit fallen mit der massenhaften
Emigration der Wissenschaftler aus Deutschland zusammen.
Die unter der Leitung von Philipp Schwarz, Universititsprofes-
sor fiir Medizin, bereits im April 1933 in Zirich ins Leben geru-
fene Notgemeinschaft deutscher Wissenschaftler im Ausland eilt den
zur Emigration gezwungenen Gelehrten zur Hilfe. Diese Organi-
sation {ibernimmt die administrative Abwicklung der Aufgaben
im Zusammenhang mit den seitens des tirkischen Kultusmini-
steriums initiierten Einladungen der auslindischen Professoren.
Der grofiere Teil der emigrierten Professoren erhélt Berufungen
an die Universitit zu Istanbul, ein kleinerer Teil an die Univer-
sitit zu Ankara. Andras Bertalan Schwarz ist einer der vier nach
Istanbul eingeladenen Juraprofessoren (aufer ihm wurden noch
Ernst Hirsch, Richard Honig und Karl Strupp berufen). Er selbst
kommt aber erst im Jahre 1934 in Istanbul an.®

2. Die Einladung in die Tirkei gilt dem Romischrechtler von
internationalem Ruf und dem namhaften Privatrechtswissen-
schaftler. Andras Bertalan Schwarz erhilt an der — dem fran-
zosischen Hochschulsystem entsprechend organisierten — juri-
stischen Fakultit (obligatorische Priifung in jedem Semester,
Lehrgegenstinde in vorbestimmter Reihenfolge) zwei Lehrstiih-
le: ndmlich den Lehrstuhl fir romisches Recht und den fir das
Privatrecht. Daneben hilt er - wie dies hauptséchlich aus seiner
Korrespondenz mit Guido Kisch hervorgeht — auch aus dem
Bereich der Rechtsvergleichung Vorlesungen. Ein besonderer
Vorteil von Andras Bertalan Schwarz ist, dafl er das schweize-
rische Privatrecht, welches der tirkische Staat zu Zeiten Ata-
tirks rezipiert hat,” hervorragend kennt. Vor der Einfihrung
des schweizerischen Zivilgesetzbuches und des schweizerischen
Obligationenrechts im Jahre 1926 — an der sich neben den
mitwirkenden franzosischen Juristen auch der hervorragende,
schon an der alten Universitéit zu Istanbul als Professor titige
Schweizer Jurist Georges Sauser-Hall verdient gemacht hatte -
wurden bereits im Jahre 1924 die arabischen und persischen
Rechtsquellen aufier Kraft gesetzt. Die Rezeption des hochent-
wickelten schweizerischen Privatrechts barg schon im Vorhinein
zahlreiche Probleme in sich. Die theoretische Behebung dieser
Probleme war hauptséchlich die Aufgabe von Andrds Bertalan
Schwarz und Ernst Hirsch. Es ist also kein Zufall, dafl Andras

Dic ffentliche und private Urkunde im romischen Agypten. Studien zum hellenistischen Privatrecht. Abhandlungen der phil.-hist. Klasse der sichsischen Akade-
mie der Wissenschaften. 31. Bd. Nr. 3, 1920.

Beziiglich seiner Emigrationsjahre liefern seine an Karoly Szladits (1871-1956) geschriebenen (in London, vom 22. November und 25. November
1933 datierten) Briefe sowie die miindlichen Mitteilungen seiner in Budapest lebenden, am 2. Mérz 1980 verstorbenen Schwester (Frau Emmy Frigyes,
geb. Schwarz) wertvolle Informationen.

Der Ausdruck Dar-iil-finun heifit auf Deutsch “Haus der Wissenschaft”. Diese universititsartige Lehranstalt wurde im Jahre 1845 durch den Sultan
Abdiilmecid I. im Zuge seiner Reformbestrebungen in Istanbul gegriindet.

Ausfiihrliche Daten tber die Vergangenheit der Universitit zu Istanbul, tiber ihren organisatorischen Aufbau, ferner tiber die Lage der deutschen
Emigration sind im Werk von Horst Widmann (Exil und Bildungshilfe. Die deutschsprachige akademische Emigration in der Tiirkei nach 1933. Bern, 1975)
enthalten.

Unsere Daten beziiglich der in Istanbul verbrachten Jahre von Andrds Bertalan Schwarz stammen teils aus dem unter Fn. 6 bereits zitierten Werk, teils
aus den Erinnerungen von Professor Guido Kisch (Erinnerung an Bertalan Schwarz. Ein Briefwechsel 1938-1953, in: Recht im Dienst der Menschenwiirde,
Festschrift fiir Herbert Kraus hrsg. vom Géttinger Arbeitskreis e. V., Wiirzburg, 1964. S. 167-189), — genauer aus der in der erwiihnten Ausgabe pub-
lizierten Korrespondenz — ferner aus der Schrift von Giovanni Pugliese (Lettera da Istanbul. Labeo 1 (1955) S. 376-382).

Beziglich des Einflusses des schweizerischen Rechts auf die Kodifizierung des tirkischen Privatrechts siehe aus der neueren Literatur: G. Hamza: Die
Entwicklung des Privatrechts auf romischrechtlichen Grundlage unter besonderen Beriicksichtigung der Rectsentwicklung in Deutschland, Osterreich, der Schweiz und
Ungarn. Budapest, 2002. S. 232-235.
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Bertalan Schwarz seine erste Vorlesung in franzosischer Spra-
che unter dem Titel ,Réception et I‘assimilation des droits étrangers*
hielt.

Im Laufe seiner nahezu zwei Jahrzehnte lang dauernden
Professur in Istanbul erwirbt er unverjihrte Verdienste in der
Ausbildung von Generationen der tiirkischen Juristen in der
anspruchsvollen Erziehung des Nachwuchses. Seine hervorra-
gendsten Schiiler waren Kudret Ayiter, Biilent Davran, Tiirkan
Rado, Ziya Umur und Hifzi Veldet Velidedeoglu. Sie wurden
neben zahlreichen anderen Schiilern namhafte Professoren an
den Universititen zu Istanbul und Ankara. Es soll nicht uner-
wihnt bleiben, daf es Andras Bertalan Schwarz ist, durch des-
sen Vermittlung Paul Koschaker — nach dem Ende des Zweiten
Weltkrieges — fiir einige Jahre an der Universitit zu Ankara titig
ist. Dessen Nachfolger wird der vorhin unter den Schiilern er-
wihnte hervorragende Romanist Kudret Ayiter (1919-1986).

Andras Bertalan Schwarz versieht wihrend seines Aufent-
halts in der Tiirkei nicht blof wissenschaftliche Aufgaben und
beschiftigt sich nicht nur mit Unterricht. Trotz der viel Zeit
beanspruchenden erzieherischen Tatigkeit ist er, zusammen mit
dem Kulturhistoriker Alexander Ristow, ,die Seele“, der An-
triebsmotor des anspruchsvollen gesellschaftlichen Lebens der
Emigration. Im Rahmen der die Entwicklung der Wissenschaf-
ten darstellenden interdisziplinarischen Vortragsserien hilt er
Referate wiber viele juristische Themen. AuBerdem beteiligt er
sich auch an den eine popularisierende Aufgabe erfiillenden,
grofe Publizitit geniefenden Universitits-Vortrigen. So halt
er z.B. im akademischen Jahr 1943/1944 iiber die Fragen der
Rechtsstellung der aufierehelichen Kinder Vorlesungen fir die
breite Offentlichkeit. !0

3. Die Konzeption oder die Methode, auf die Andrés Bertalan
Schwarz seine romischrechtlichen Vorlesungen aufbaut, soll des
weiteren kurz behandelt werden. In seinen Vorlesungen gibt er
einen Uberblick tiber die Geschichte des romischen Rechts; da-
neben widmet er dem Weiterleben und vor allem der Frage der
Rezeption des romischen Rechts besondere Aufmerksamkeit. Bei
der Analyse des romischen Privatrechts mift er dem Personen-
recht und der Rechtsgeschiftslehre besondere Bedeutung bei,
wobei er aber auch das Prozefrecht nicht vernachlssigt. Das Sa-
chenrecht wird durch das Schuldrecht stark in den Hintergrund
gedringt. Der Charakterzug seiner Vorlesungen tiber das romi-
sche Recht steht mit seiner das romische Recht als eine Art ,ius
commune Europaeum® auffassenden Betrachtungsweise in en-
gem Zusammenhang, das letzten Endes mit der aktualisierenden
Tendenz der deutschen Pandektistik bzw. Pandektenwissenschaft
in enger Verwandtschaft steht. Ein derartiger Aufbau seiner Vor-
lesungen ist aber beinahe ausschlieflich mit jener Funktion zu
erkldren, die das tiber mehrere Vermittlungen als sogenanntes ius
oecomenicum betrachtete romische Recht als Universitétsdisziplin
in der damaligen Thirkei, im Lande der tiefgreifenden politischen,
wirtschaftlichen und sozialen Reformen, erfillte.

Andras Bertalan Schwarz vernachlissigt aber auch wihrend
seiner Professur in Istanbul seine zahlreichen auslindischen
Verbindungen nicht. Er nimmt an einer Anzahl von interna-
tionalen Kongressen teil. Er ist sogar in seinen letzten Lebens-
jahren auch in Bonn als Gastprofessor titig. Erwihnenswert ist
seine Beteiligung an der Vorbereitung der Gedéachtnisschrift fiir
Paul Koschaker (1879-1951)!!. GefithlsméBig, aber auch in-
folge des Charakters seiner zivilistischen Tétigkeit, ist er fast
untrennbar mit der Tirkei verbunden. So konnen wir - die
Frage der Kontinuitit diesmal aufler acht lassend — mit Recht
behaupten, dal Andrds Bertalan Schwarz nicht blof — dhnlich
dem groBen Theophilus — ,vir illustris et facundissimus antecessor
der Universitit zu Istanbul gewesen war, sondern gleichzeitig
auch ihr ,fidelissimus antecessor. Es ist deshalb kein Zufall, daf
sich die Verfasser des Jahrbuchs der Universitit, der Annales de
la Faculté de Droit d'Istanbul, bereits im nichsten Jahr nach sei-
nem Ableben mit grofer Verehrung und aufrichtigem Dank an
ihn erinnern.!2

lll. Das wissenschaftliche Lebenswerk

1. Das wissenschaftliche Oeuvre von Andrds Bertalan
Schwarz ist auerordentlich breit gefichert. Seine ersten, dem
romischen Recht gewidmeten Aufsitze schrieb er in ungarischer
Sprache und publizierte sie in Ungarn. Seine noch wahrend sei-
ner Studienjahre in Budapest geschriebene, preisgekronte Ab-
handlung ist ein kritischer Kommentar eines Digestentitels (D
41.2. - De adquirenda vel amittenda possessione). Ihrer Quellenbasis
nach ist auch seine gleichfalls in Ungarn verteidigte Doktorar-
beit ,,Die Grundlagen des Besitzrechts und der Besitzlehre® aus dem
Jahre 1907 groBtenteils auf dieser Arbeit aufgebaut. Er schrieb
ferner Wortartikel aus dem Bereich des Erbrechts fiir das Un-
garische Juristenlexikon. Er veroffentlichte in ungarischer Spra-
che seine Aufsitze ,Causalgeschift und Eigentumsiibertragung im
Recht der griechischen Papyri® (1912) und ,Alternative Obligation*
(1933). Eine nicht geringe Anzahl von seinen Abhandlungen
erscheint spiter in deutscher, franzosischer, tirkischer und eng-
lischer Sprache.

Bereits aufgrund seiner in ungarischer Sprache publizierten
frithen Aufsitze lassen sich die Umrisse seiner wissenschaftlichen
Titigkeit erkennen. Neben dem rémischen Recht interessiert er
sich — hauptséchlich auf die Wirkung seines Meisters, des gro-
Ben Zivilrechtlers Béni Grosschmid (1852-1938) hin - fiir zahl-
reiche Themen der modernen Zivilistik. Dieses Interesse wird
als Ergebnis der Leipziger Jahre durch die Aufarbeitung einiger
wissenschaftlicher Themen der juristischen Papyrologie noch
tiefer. Schliefilich fithrt auch die nicht blof auf das romische
Recht beschrinkte wissenschaftliche Hingezogenheit zu den
antiken Rechten, gepaart mit der Pflege der modernen Rechte,
gleichsam als Synthese zur Bearbeitung der in den komplexen
Problemkreis der Rechtsvergleichung gehorenden Themen.

10 Das diesbeziigliche reiche Material befindet sich in seiner Korrespondenz mit Guido Kisch, mit dem er sich noch wihrend seiner in Leipzig verbrachten

Jahre angefreundet hat. S. in Fn. 8 zitierte Abhandlung von G. Kisch.
1" UEuropa e il diritto romano, Milano 1953/1954.

12-S. den Nachruf des Dekans der Juristischen Fakultit der Universitit Istanbul S. Dénmezer: Andreas B. Schwarz. Annales de la Faculté de Droit

d*Istanbul 3 (1954) S. II-VIL
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Die ausdriicklich nur dem roémischen Recht gewidmete Té-
tigkeit von Andrds Bertalan Schwarz ist demzufolge nur ein Teil
seines wissenschaftlichen Lebenswerkes. Wenn wir aber seine
in Ungarn verfaiten ersten Werke oder seine an der Universitit
in Zirich gehaltene Antrittsvorlesung, die sich mit der Bezie-
hung des Pandektenrechts zum modernen Studium des romi-
schen Rechts befafit, oder seine in den letzten Jahren seines
Lebens publizierten und auf den Charakter eines ,,ius controver-
sum* (,strittiges Recht) des romischen Rechts hinweisenden
Arbeiten ins Auge fassen, ist es nicht zu bestreiten, daf die wis-
senschaftliche Ptlege des ius Romanum stets im Zentrum seiner
Titigkeit stand.

2. Seine Arbeiten tiber die juristische Papyrologie geben von
grindlicher Vorbereitung und grofier Vertiefung Kunde. Diese
papyrologischen Werke analysieren — wie Franz Wieacker in
seinem Nachruf an Andris Bertalan Schwarz darauf hinweist!3
— die Frage des komplizierten Zusammenhangs zwischen der
Urkunde (Form) und dem zugrunde liegenden Rechtsgeschift
(Inhalt). Seine Folgerungen sind — abgesehen von einzelnen
sich infolge des Anwachsens des Quellenmaterials ergebenden
Korrektionen - bis heute standhaltig und in der Fachliteratur
akzeptiert.

Die papyrologische Arbeit, die ErschlieBung des Bereichs
der juristischen Papyrologie bringt den Anspruch zur Analyse
des komplexen Problemkreises der Rezeption, mit der auch der
Problemkreis der Rechtsvergleichung verbunden ist, mit sich.
Die Rezeption und die damit zusammenhingende Rechtsver-
gleichung aber setzen das wissenschaftliche Interesse gegentiber
den modernen zivilrechtlichen Themen voraus. Andras Bertalan
Schwarz befaBte sich eingehend — um als Beispiel nur einige
Themen (aufier der bereits erwihnten Studie tber die alterna-
tive Obligation) zu nennen — mit den allgemeinen Prinzipien
des Privatrechts, mit dem Problem der internationalen Verein-
heitlichung des Privatrechts, mit der internationalen Wirkung
des schweizerischen ZGB und mit den Fragen der Risikotragung
beim Kauf.

3. Wie bereits angedeutet, kommt in seinem wissenschaft-
lichen Werk der Rechtsvergleichung groBe Bedeutung zu. Im
Bereich seiner rechtsvergleichenden Forschungen, die zwei-
felsohne auch durch die Professur in Istanbul determiniert ist,
spielt die Frage der Rezeption und der Assimilation der fremden
Rechte eine zentrale Rolle. Die Rechtsvergleichung trennt sich
aber nicht von der Rechtsgeschichte. Andrds Bertalan Schwarz
hélt - eben anhand der Analyse der Fragen der sog. positiven und
der negativen Assimilation — jene geschichtlichen Traditionen
vor Augen, die die ,Einbiirgerung” der fremden Rechtsnormen
bzw. juristischen Traditionen ermdglichen oder, im Gegenteil
verhindern.

Unter seinen ausgesprochen rechtsgeschichtlichen Arbeiten
ragt einerseits die das moderne Pandektensystem analysieren-
de!4, andererseits seine die Rolle des , Professorenrechts” fiir die
Rechtsentwicklung untersuchende!> Abhandlung hervor. Unter
den sich mit dem Themenkreis der Rechtsvergleichung befas-
senden Werken sind die Arbeiten tber die Quellen des engli-
schen Privatrechts sowie Giber die Wirkung des schweizerischen
ZGB von Bedeutung. Wegweisend sind schlieBlich — wenn auch
eher nur mit einem partikuléren Geltungskreis - seine sich auf
das schweizerische Privatrecht stiitzenden, die aktuellen Fragen
des tiirkischen Privatrechts behandelnden Aufsitze. Unter den
in tiirkischer Sprache veréffentlichten Arbeiten sind die Mate-
rialien seiner Vorlesungen sowie seine Werke tiber das Familien-
recht und Schuldrecht hervorzuheben.

4. Andrés Bertalan Schwarz erreichte durch sein konsequen-
tes Fernhalten von dem fiir seine Zeit allgemein charakteristi-
schen engen Positivismus, dafl die Gedanken seiner auf dem ro-
mischen Recht basierenden Werke ein halbes Jahrhundert nach
seinem Tode ihre Aktualitit und Originalitit bewahrt haben.
Dem aus Ungarn stammenden, seine Studien in Budapest ab-
solvierenden Andras Bertalan Schwarz, der die Beziehungen zu
seinem Vaterland bis zu seinem Tode intensiv pflegte, huldigen
mehrere Nationen, darunter auch die ungarische Nation, mit
Ehrfurcht.

13 Wieacker, Fr.: In memoriam Andreas Bertalan Schwarz. Zeitschrift der Savigny Stiftung fir Rechtsgeschichte (Rom. Abt.) 84 (1954) S. 598.
14 Zur Entstehung des modernen Pandektensystems. Zeitschrift der Savigny Stiftung fiir Rechtsgeschichte (Rom. Abt.) 42 (1921) S. 578-610.
15 Einfluf der Professoren auf die Rechtsentwicklung im Laufe der Jahrhunderte. In: Atti del Terzo Congresso di diritto comparato. Roma 1952, S. 413-442.
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The Concept of Autonomous Local Governments and their Different Forms
of Appearances in the Traditions of our National Public Law*

LaszIo Papp™

Abstract

The historical beginnings of the Hungarian local government system are rooted in the patrician castle counties and free royal towns of the Middle
Ages. Although these local administrative units meant much more than the concept of local governments in the modern understanding of the concept.
The unbroken and uncompromising county autonomy suddenly was challenged by the bourgeois state, and this clash caused the need to reform the
whole system of local administration. In my short study, I wish to demonstrate this process through the deconstruction of the administrative system

of the counties, taking extra care on the unique relationship between the government and the municipality.
Keywords: municipality; dualism; administrative reform; local government; administrative committee.

In the process of interpreting the concept of autonomous
local governments, one should not hesitate to refer back to
our conventions in the field of public law, for our nation has
several centuries of history in this matter. The most accepted
form of modelling the historical concept of autonomous local
governments is the separation of the central and local branch-
es. The beginning of the local autonomous local governments
roots back all the way to the 13" Century, when the servients
(noblemen) of Zala acquired the right to elect judges by the
Charter of Kehida. This privilege “goes along” with those lib-
erties which led to our first national autonomous government
unit: the bourgeois caste county. It is barely possible to explain
the whole idea of bourgeois castle county with contemporary
concepts, for its functions are way beyond our understanding
of everyday government units. Traditionally, it carried not only
functions relating legislative, executive and judiciary matters,
but also political matters.!

Because of this, in the Era of Classes, the castle county of
the noblemen was not simply a branch of the local government,
but also an administrative unit which counteracted with and
opposed against the central government. The main reason be-
hind this is the concept of Class Dualism, which determined
the government system of Hungary in the Middle Ages, and

this is, according to the doctrines of the Holy Crown, is such
a relative power balance, where administration and control are
shared between the monarch and the classes, and this means
that the castle county of the noblemen rules not under the will
of the central government, but rather co-ordinated next to it,
and, in many ways, worked to substituted the incompleteness
of central administrative powers. Due to the widespread autho-
rizations secured by the autonomous counties, during the class
system in Hungary, caste counties operated as resorts to secure
the interests and constitution of noblemen.?

The public administration based on the superiority of the
castle counties of noblemen is unimaginable in a bourgeois
state. Because of this, the system needed to Laws of April to
redefine the function and designation of local government. The
most important reason behind this is the 3 Act of 1848, which
rearranged the government system of our native country, guid-
ing Hungary towards the Age of Parliamentarism. According
to this Act, the king can only vindicate his executive powers
through an independent, amendable ministry (government).®
This mandate was the first, but not the last, which resulted in
raising questions on the legal status of the castle counties of
noblemen.* Because of this, the most important task after the
Austro-Hungarian Reconciliation was the reconstruction of the

* This study is the short summarization of a presentation held at the “On the notions of the developments on the concepts of local governments and
public administration systems” conference in Hajdtboszormény, on the 17th of July, 2011, on the occasion of the Public Administration Day of the

Hajdasag.
** Dr. Laszl6 Papp, Faculty of Law, University of Debrecen, Hungary.

! Istvéan Stipta: The role of castle counties in securing constitutionalism. Studies from Gydr.(Edited by JézsefBana).Number 20, 1998.Pages 85-87.
2 AndorCsizmadia: The Development of Public Administration in Hungary from the 18" Century to the Formation of the Council System.Budapest 1976, 34.
3 JozsefRuszoly: ‘A New Constitution for Hungary” (The Formation of the 3" Act of 1848) In: JozsefRuszoly (Editor): “Constitution and Tradition”, Szeged

1997, 42.

4 IstvanStipta: The Reform of Castle Counties Before the Legislation (1844-1848). In: “In Memoriam IstvanKovacs Doctor of Law, Member of the Academy,

University Professor, ActaJur. et Pol.”Tom. XL. Fasc. 19. Szeged 1992, 330.
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public administration.’ The questions in the focus points of the

reforms were basically targeted at the matter of how the castle

counties of noblemen can be harmonized with the requirements
of the rule of law:

» Can the 3" Act of 1848 be harmonized with the execu
tive® functions of the castle county of noblemen?

» Can the visinertiae be used in a state ruled by law, without
any harm done to the legal security?

» Can the principal of separation of the branches of power -
which is one of the most important conditions of the rule of
law — be reconciled with the legislative and judiciary functi-
ons of the county?

After a sophomoric examination of these questions, one can
say that the answer to each one of them is a definite “no”. In
the matter of the first question, it is obvious that the lawmak-
ing process, according to the concept of Parliamentarism the
amendable government with legislative powers is the only na-
tional institution, which has the right and also obliged to ensure
the execution of laws. This rule has no exceptions whatsoever,
for it would cause unforeseeable consequences if all fifty castle
counties would execute this law differently. The norm created
by the state must be executed uniformly and consistently, for
this secures the legal security of the citizens, which creates the
result of only one organization is allowed to do these. This line
of thought also answers the second question, for it is clearly un-
acceptable that a general assembly at a castle county — even if
it fulfils the principle of public representation — declines the
fulfilment of the government’s regulations. Nevertheless, this
does not mean that every county is obliged to fulfil the regula-
tions which are against the law, but only that it is not in their
jurisdiction to judge whether the government’s regulations are
ruled by law. In the optimal situation, these problems should
be dealt with by independent courthouses, and this fact partly
answers the third question. For this means that as a result of the
previous statement, the judiciary functions of the county are
incompatible with the rule of law, which means that the court-
houses must be removed from public administration and en-
sure their independence (4™ Act of 1869.). The question is not
so obvious in the matter of the connection between the local
governments and legislation. The 5™ Act of 1848 reorganized
the Lower House of the Parliament on the principle of public
representation, excluding all of the county representatives from
there. So this function is seemingly not compatible with the
Laws of April, but Kossuth pointed out in his constitutional
plans of 1851, that the participation of local authorities in the
legislative process does not definitely infringe the principles es-
tablished above. For one must see that during the first years of
dualism, the county lost each and every of its significant legal

and political assets, which could be used to validate their pre-
tensions.Kossuth wanted to establish a second chamber with
the participation of local governments, based on the example
of the Congress of the United States of America, which would
have served as the strengthening of the political dominance of
the local authorities. We can determine that this solution is
not “stillborn” at all, for 70 years later, the reform of the Up-
per House (22" Act of 1926.) reorganized the second chamber
with the participation of the municipalities.

Based on the facts discussed so far, we can determine the
rights, which a local government should not possess in order to
not harm the principal of the rule of law. However, with this,
the question arises: what a local authority should be like? This
question is answered by the municipal centralist debate rooting
way back in the Reform Era.” To simplify this matter, we are
looking for the answer whether we need strong central admin-
istration and weak (with not a wide sphere of action) local au-
thorities, or quite the opposite. Based on whether any of these
two choices are correct, we should not stand up for either of
them, for based on the different situations all around Europe,
we could find examples for both of them. It is also undeniable
that due to the principle of decentralisation, there is a need to
provide the fulfilment of certain government duties on a local
level, which goes with the demand of doing all of these through
different branches of the local governments, for the government
administration in its contemporary understanding has not ex-
isted yet back then. This concept of regulation resulted in the
creation of the legislative system of the Bourgeois Era (42" Act
of 1870, 21t Act of 1886, 30 Act of 1929.).

The legal authority is a special denomination, and an item-
ized legal notion, which only referred to public authorities with
intermediate and general level of jurisdiction.® The castle coun-
ty, the towns with legislative rights, and the Chief Capital Town
of Budapest were also legal authorities.” The Municipal Law
(18 Act of 1886.) applied to all those settlements which were
not considered as legal authorities. It is quite obvious from this
partition that this act did not provide all local authorities with
the full rights of a local govelrnment.10 According to the law, the
duties of the legal authorities are:

a) to practice the duties of the autonomous local governments
> the creation and execution of by-laws

> the election of their own representatives

> the determination of the budget

» keeping in touch with the government
b) to transmit the national local administration,

> “The laws and the government’s declarations to the legislative

authorities are will be fulfilled and enforced by these legislative
authorities on the fields of their own jurisdictions.” (18th para-

5 Norbert Varga: Reforms of Public Administration in the Free Royal Towns of Debrecen and Szeged (1870-1872). In: MariaHomoki-Nagy (editor): “The Legal
Life of the Rural Towns of our Nation in the 1819 Centuries”, Szeged 2010, 119.

(Editor): “Studies on Legal History”, Budapest 1998, 77-93.
8

According to the Constitution of the Era of Classes, the castle county of the noblemen was the only constitutional institution with executive powers.
For further elaboration of this matter, see IstvanStipta: Arguments in ‘the Parliament About the Local Government Authorities (1870-1886) In: BarnaMezey

IstvanKajtar: The Foundations of the Modern Hungarian State-, and Legal System in the 19" Century. Europe - Progress - Hungary. Budapest-Pécs 2000, 207.

9 VilmosSépi: The National Constitution. In: MértonSarlos (Editor): “The Constitutional and Legal History of Hungary.” Budapest 1962, 239.
10 Norbert Varga: The Introduction of the Function of Chief Ispin in the Free Royal Towns of Debrecen and Szeged Due to the Law on Authorities of Common Law. In:
BarnaMezey (Editor): “Celebratory Studies On the Occasion of GaborMathé’s 65t Birthday”, Budapest 2006, 620-621.
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graph of the 2Ist Act of 1886.) According to this, all

national public administrative cases must be dealt by the

legal administrative authorities of the area, where the

government does not have a local government apparatus.

c) they can deal with other cases of public or parliamental
interest

The most important authority of the castle counties was the
legislative committee, which was built up of 50 per cent of them
were virilis, while the other half were elected members.!! The
jurisdictions of this legislative committee were partly ones of
“their own”, with which the committee act in local cases, while
the other cases were “assigned”. In the latter cases, the super-
vising force over the legislative committee was assigned by the
government.

Because of this, the simplest way to determine the contents
of the concept of autonomous local governments is by exam-
ining the relationship between the government and the local
authority. The technical literature rated this relationship based
on two main factors. First of all, the legislative committee was
under the government’s “enactment power”, on the other hand,
there was the “supervision power”!? of the government. “There
are two methods which can be used to bring something under
the enactment power. First, it meant that the legislative authori-
ties were bound to do the government’s declarations, except in
cases where they consider them to be against the law or their
execution would be unwise, taking the local footings into ac-
count. Yet they could not refuse to execute these decrees, they
could only send a petition to the Home Secretary.!* Otherwise
this decree could be targeted to deny the power of the legislative
authority, if the creation of the ruling decree is not in the right,
but the duty of the legislative authority, and such a duty was
not adequately fulfilled, if it was fulfilled at all. The supervis-
ing power of the government served the purpose of providing
a standardized governing method, which also ensured that the
government could act on a wide variety of areas. So, according
to paragraph 11, “The ruling decrees must not, in any way, be incon-
sistent with the law and the ruling decrees of the government currently
in effect, cannot harm the local administrative rights of the communities
secured by the Law, and if the amendable secretary provided them with
an additional clause of presentation, then they should be carried out 30
days after their official and regular proclamation”. This means, that
in this case, the Right to Supervise appeared in the method,
when the government examined the ruling decrees before they
came into effect, and if they valued it as and act which comes
into conflict with the law, then they could deny its fulfilment
(power of decree), and also they bound its validation to an ad-
ditional clause of presentation.

The supervision power of the government came into effect
in a special way when the municipal authority proceeded as
the “mediating of the public authority of the government”. In

this case, the law forced into effect the Committee of Local
Administration.!* This authority was the mediating force be-
tween the national and the local governments, and this office
also synchronized the national and local governments’ manage-
ment tasks in the regional authority’s jurisdiction. The head
of the Committee was the Chief Ispan, and its members were
the leading office-holders of the castle county, the local chiefs
of the authorities of management sections, and other people,
who were chosen by the legislative board. In fact, because of
it, such a characteristic local administration was realized that,
aside from validating the government’s supervising powers, was
able to draw spheres of authorities away from the legislative
authorities.

Parallel with the operation of the Committee of Local Ad-
ministration, with the local establishment of the authorities
of public administration, the reform of local administration
came into a completely different view by the end of the Era
of Dualism. In the Horthy Era, the question was not that how
power and jurisdictions should be balanced between the pub-
lic authorities and the government, but it changed to how the
government wants to provide tasks of management sections on
what level of detail, and in what structural form on a local level.
The constant expansion of the jurisdictions of the Commit-
tee of Local Administration — against the establishment of the
Small Assembly — proved to be not effective enough to provide
local coordination, so, by the end of the era, the provincial man-
agement sections of the local authorities were developed up to
the level of the ,jrasok”, which meant that the jurisdictions of
the legislative authorities were restricted even more. Apart from
this, the national supervision of the fulfilment of the tasks by
the management sections was strengthened even more, which
is remembered in the history of Hungarian public law as the
concept of “administrative tutela”.

We can deduce from the facts discussed in the previous pag-
es that the castle county of the noblemen was much more than
a branch of the local authorities, for in fact it was an autonomous
administrative unit. The concept of local authorities remained
during the establishment of the system of legislative authori-
ties in the process of reformation of the castle county system,
yet it could not prevail in its most pure form, because — due to
the lack of local administrative authorities - it became a neces-
sity to provide even such duties of management sections, which
were not rooted in the concept of local authorities. Because of
this, government supervision became unavoidable, which con-
tinued to gain even more strength after the establishment of the
system of local management sections, and the notions formed
during the reforms of the legislative system did not have the pri-
mary functions of drawing away the local authorities from the
legislative powers, but it is undeniable that they had a signifi-
cant part in creating weak local administrative units, defence-
less against the will of the central government system.

" Norbert Varga: Reforms in the Public Administration and Local Political Situations in Debrecen and Szeged (1870-1872) In: Debrecen Review, Volume XV,

Number 4, Debrecen 2007, 467.

12 Pal Kovécs: Legal Authority and Communal Local Government. Kecskemét 1886, 20.
13 This Right to Notification is a lot weaker than the institution of visinertiae, which preceded it, for it did not provide the right to postpone the fulfilment

of a debatable disposition.
14 The 6% Act of 1876 on the Committee of Local Administration.
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Extracts from 19th Century History of Citizenship and Freedom of Press in Hungary

Eszter Bakos*

Abstract

Present Paper analyzes national development, roots and early history of freedom of press as a civil right in 19% Century in light of the relevant
laws and decrees. We should keep in mind that in Hungary citizenship was not ruled at the same level at time of declaring freedom of press by the
law. So, this Paper seeks to demonstrate the legal regulation of freedom of press until the first law that made it clear who would be subjects of this

right.

Key words: 19" Century; civil rights; first citizenship law; freedom of press; laws and decrees.

Preliminary considerations

Conception of civil rights rests on two ideas of bourgeois
transformation: firstly, everybody has the same relationship
with the state; secondly state power does not cover entire
field of social coexistence.

In fact civil rights were not mentioned until the second
part of 19" Century, instead of them the category of hu-
man rights was used. Human rights derived from human
nature and they served as restrictions against state power.
As Janos Sari writes "this distinction refers to distinguish-
ing between rights concerning human, general human being
and rights that are related to individual as one part of the
political community”.! So, civil rights are provided to citi-
zens by the state and they and frameworks of their exercise
are defined by the law. This statement is true for freedom of
press as well because victorious civil revolutions promulgated
it as inalienable right that would not be restricted by posi-
tive state power.? Then, in 20 Century such rights appeared
that obliges states to act. Finally, nowadays there are exist-
ing third generation rights that provide people possibility to
influence public bodies.

In my opinion discussing citizenship and freedom of press
together is supported by the fact that history of national first
citizenship law goes back to the Revolution and War of Inde-

pendence of 1848-49 as well. But, the Act on Press declaring
freedom of press as civil right had been one of "April Acts”,
while the first Act on Citizenship was adopted only in year
of 1879. This way, citizens under the law faced new press
provisions taking into consideration modifications adopted
during almost 30 years.

In light of mentioned above, this Paper presents the first
citizenship law in brief and after focuses on history of free-
dom of press in 19" Century.

1. Hungarian citizenship. Its acquisition and loss
under the Act L of 1879

As it was mentioned above, antecedents of first citizen-
ship law go back to the Revolution and War of Independence
because the bill submitted to the Parliament of 1847/48 also
contained the conditions for the acquisition and loss of citi-
zenship.3 As the author researching in this field states, "due
to the importance of bourgeois transformation the detailed
debate of the proposal was taken off the agenda” # and what
is more, another proposal submitted by Boldizsar Horvat,
Minister of Justice, in year of 1868 also did not become law.
So, citizenship was only regulated by law after arranging the
most important issues of the Age of Dualism.

Eszter Bakos, Department of Civil Law and Civil Procedure Law, Faculty of Law, University of Szeged, Hungary.

! Janos Sari: Alapjogok. Alkotmdnytan II. (Fundamental Rights. Constitution Studies I1.) Osiris Kiad6, Budapest, 2006. p. 30-31.

do, Budapest, 1986. p. 12.

Mihaly Révész T.: A sajtdszabadsdg érvényesiilése Magyarorszagon 1867-1875. (Enforcement of freedom of press in Hungary 1867-1875.) Akadémiai Kia-

Karoly Kisteleki: Allampolgirsig a dualizmus idején. (Citizenship in Age of Dualism.) Allam és Jogtudomdny, 1996-1997. p. 42.
Norbert Varga: Az elsd dllampolgdrsdgi torvényiink (1879:L. TC.) rivid bemutatdsa, kiilinds tekintettel a megszerzés és az elvesztés eseteire. (Brief presentation

f our first citizenship law (Act L of 1879), in particular considering the cases of acqusition and loss.) A debreceni egyetem egyetemi és nemzeti
konyvtaranak kozleményei, (243) 17. Konyv és Konyvtar, XXV/2003. p. 267. (Hereinafter: Varga, 2003a)
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The first citizenship law links to “Kalman Tisza”, Prime
Minister.> The bill was discussed and commented by the Natu-
ralization Committee.® After detailed discussion it was sent to
the Upper House on 8 November 1879. Then the Emperor,
Franz Joseph sanctioned the bill on 20 December 1879 that
"completely corresponded to conditions in Hungary in the
period””.

The first citizenship law defined the following cases of acqui-
sition of Hungarian citizenship: descent, legitimization, naturaliza-
tion and marriage.8 According to some researchers, additional
ways included retrieving and acquiring citizenship on the basis
of "an old right”.9 Later, the Act IV of 1886 introduced new
form of acquisition, namely the re-admission for large number
of re-settling people.!® Finally in connection with the acquisi-
tion of Hungarian citizenship, two further aspects should be
mentioned. Firstly, the voluntary intention originating in one’s
own resolve as one of the aims of the first citizenship law was
fully asserted in case of naturalization only. Secondly, according
to Hungarian citizenship law, entering state service did not au-
tomatically result in obtaining citizenship. The only exception
was when moving into the country was for purpose of settling
down permanently and the acquisition of residence in a town-
ship was already under way.!!

The Act of 1879 defined five cases whereby Hungarian citi-
zenship could be lost. Its first and the most problematic way
was the dismissal. 12 Furthermore, authority’s decisions, absence,
legitimization and marriage could lead to losing citizenship. This

list was also exhaustive as the cases of acquisition, so "resigna-
tion of acquisition of foreign citizenship could not result losing
citizenship”.!3

The Act L of 1879 as the first citizenship law of "Hungarian
nationality” is unique in Hungarian citizenship law despite of
its errors because it detailed how Hungarian citizenship could
be acquired and lost, how the relationship between state and
citizens could be established. The Act was a permanent legisla-
tive source that was in force until the middle of the next cen-
tury with minor modifications.!*

2. Legal development of freedom of press in 19"
Century in Hungary

2.1. Act XVIII of 1848

The nature of freedom of press derives from two facts. First-
ly, it restricts acts of state bodies exercising public authority;
secondly guarantees of its execution are mainly legal ones. In
Hungary, requests against this freedom appeared during Age of
Reform when, on 6 March 1820, County Bars opposed King’s
decree that prohibited bringing from abroad journals being en-
tirely scientific or literary. !°

More than a 25 years long struggle led to establishment of
freedom of expression, although issue of freedom of press and
expression was on agenda at the beginning of Age of Reform and
it was discussed by parliamentary discussions until 1847/1848.
Only a draft of a special parliamentary journal was adopted,

Kélman Tisza (1830-1902) was politician, Prime Minister from 1875 to 1890 and member of the Hungarian Academy of Sciencies.
Read more about opinions in Commitee: Norbert Varga: Az dllampolgdrsdg elvesztése a 1879:L. TC. alapjin. (Losing citizenship under the Act L of 1879.)

In: Stipta Istvan (Ed.): Studia Iurisprudentiae Doctorandorum Miskolciensium. II. Bibor Kiadé, Miskolc, 2003. p. 455-458. (Hereinafter: Varga,

2003b.)
7 Varga, 2003a. p. 267.
8 Varga, 2003a. p. 268.

Cf: Sandor Berényi — Nandor Tarjan: A magpar dllampolgirsig megszerzése és elvesztése (honossdg, letelepiilés, kivandorlds, iitlevéliigy). Az 1879. évi L. torvény-czikk
és az ezzel kapesolatos torvények és rendeletek gyiijteménye és magyardzata. (Acquisition and loss of Hungarian citizenship (nationality, settling, emigration,
affair of passport). Act L of 1879, and collection and explanation of related laws and decrees.) Budapest, 1905. p. 14. and Ferenc Ferenczy: Magyar
dllampolgdrsagi jog. (Hungarian citizenship law.) Gyoma, 1930. p. 57.

10 Varga, 2003a. p. 267.
11" Varga, 2003a. p. 268.
12 Read more about dismissal: Norbert Varga: The Dismissal and the Hungarian Citizenship in Accordance with Act 50 of 1879. In: Ovidiu Tutomir (Ed.): Studii

)

[

Si Cercetari Juridice Europene, Volumul Conferintei Internationale a Doctoranzilor in Drept organizata de Facultatea de Drept si Stiinte Adminis-
trative din cadrul Universitatii de Vest din Timisoara si Centrul European de Studii si Cercetari Juridice Timisoara, Wolters Kluwer, Temesvér, 2009.
p. 880-886.

See more about the citizenship law: Norbert Varga: A tdvollét intézménye a magyar dllampolgdrsgi joghan, killonds tekintettel az elsé dllampolgdrsdgi torvényre
(1879:L. tc.). (The institute of Absence in Hungarian Citizenship Law, with Special Attention to the First Act of Citizenship (Act L of 1879).) In: Stipta
Istvan (Ed.): Studia Iurisprudentiae Doctorandorum Miskolciensium. II. Bibor Kiad6, Miskolc, 2002. p. 417-431., Norbert Varga: Az dllampolgirsig
megszerzése a magyar & az amerikai alkotmdnyjoghan a 19. szdzadban. (Acquisition of Citizenship in the Hungarian and American constitutional law in
the 19t Centuries.) In: Kajtar Istvan, Béli Gabor, Szekeres Robert (Ed.): Jogtérténeti tanulmanyok. VIII. Kiadja: PTE BTK - PTE AJK, Pécs, 2005.
p- 551-568., Norbert Varga: Az dllampolgdrsdg fogalmdnak kialakuldsa a magyar kizjoghan. (Development of Concept of Citizenship in Hungarian Public
Law.) In: Homoki-Nagy Maria (Ed.): Acta Universitatis Szegediensis, Acta Jur. et Pol., Tom. LXXI., Fasc. 16. Kiadja: SZTE AJTK, Szeged, 2008. p.
491-517., Norbert Varga: Short History of the First Hungarian Citizenship Act. In: 360opruk Pagosa (Collected Papers). Imasun ypemunk (Editor in chief):
Jp Aparuma Jipakuh. XLIIL. 1/2009. Novi Sad Faculty of Law, Serbia, 2009. p. 463-488., Norbert Varga: The Acquisition and Loss of Citizenship in Feudal
Hungary. In: Redactor: Joana Mogos, Monica Stoian: Studii $i Cercetari Juridice Europene. European Legal Studies and Research. Conferentia Inter-
nationald a Doctoranzilor in Drept. International Coneference of PhD Students in Law. Timisoara aprilie 2010. Volumul II. (Drept public). Wolters
Kluwer, Timisoara, Romania, 2010. p. 858-863., Norbert Varga: The Framing of the First Hungarian Citizenship Law (Act 50 of 1879) and the Acquisition
of Citizenship. Hungarian Studies, vol. 18., 2004. p. 127-153., Norbert Varga: The Private Law Elements of Citizenship Law in the 19th Century. Journal on
European History of Law. Vol. 2/2011. No. 1. p. 79-85.

Varga, 2003b. p. 458.

Varga, 2003a. p. 291.

Andras Koltay: A széldsszabadsdg alapvonalai — magyar, angol, amerikai é eurdpai gsszehasonlitdsban. (Base-lines of freedom of press — in context of Hungarian,
English, American and European.) Szdzadvég Kiadé, Budapest, 2009. p. 54.
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and the proposal submitted on 3 March by Lajos Kossuth!® did
not make any reference to this freedom. Then, as results of Revo-
lution in Vienna, Kossuth declared the need for a bill on freedom
of press, and the "Ellenzéki Kor” also requested free press and
it adopted Twelve Points drafted by Joseph Irinyi that included:
"We wish freedom of press, the abolition of censorship”.!” So,
city of Pest, young revolutionaries achieved freedom of press that
was sanctioned by a temporary decree of Royal Council of Gov-
ernors on 16 March.!'®

Bertalan Szemere!? drafted the bill on freedom of press. The
bill introduced on 20 March declared freedom of press but it pro-
voked significant opposition on the part of "Kozcsendi Bizott-
many” (Committee on Public Peace) in Pest and Pest City Coun-
cil, because it required high security deposit (20 thousand forints
from political newspaper, in other cases 10 thousand forints) and
imposed severe sanctions for breaching press law without defin-
ing what cases constituted it.

As a result of this opposition and despite of adopting the bill
by District Meeting and Upper Panel, Ferenc Pulszky turned to
Lajos Batthyany?? for modifications. These changes were submit-
ted to the District and National Meeting on 24 March by Ber-
talan Szemere and were agreed 4 days later by the Upper Panel.
Due to them security deposit was decreased by half, breaching
press law was defined more precisely and possible secondary li-
ability of press was eliminated. So, the bill sanctioned on 7 April
was promulgated as Act XVIII of 1848 four days later. Its Imple-
menting Decree drafted by Bertalan Szemere, Minister of Interior
was completed on 28 April.

In Section 1 the Act declared: "Everybody has right to tell and dis-
seminate his or her ideas through the press.” This Act had 4 Chapters
which were about "Breaching press law” and its sanctions, "Judi-
cial proceedings”, "Periodicals” and "Press and Bookstores”. Sec-
tion 17 stated: "Breaching press law is judged by jury publicly. Ministry
is entitled to adapt a decree establishing juries taking into close consider-
ations principles of last parliamentary proposal on criminal procedure.”

As the result of this authorization, Ministry of Justice, led by
Ferenc Deak?! was charged with enacting the decree that was
signed on 29 April by Deak. This decree included criminal pro-
cedural principles, rules on subjects of procedure and the points
of process. In addition, the decree acquitted police of task of
investigation, defined procedural guarantees for accused and
anulled pre-trial detention. Furthermore, followings are worth

mentioning regarding points of process. Firstly, investigation was
performed by a special judge (judge investigating crime), whose
submission was determining in deciding indictment by the pub-
lic prosecutor and then the case was submitted to the jury that
made decision on bringing sue. In case of sue, public prosecutor
had 3 days to make indictment and trial was held publicly and
orally. This decree establishing juries was a permanent document.
It was almost word for word repeated in Press Decree issued by
Boldizsar Horvath on 17 May 1867 and was in force until turn
of the century.??

Andras Koltay summarized reactions to this Act as the con-
temporary critics of regulating press formulated opinions of dif-
ferent nature for codificators?®. But these legislators undoubtedly
created freedom of press in civil sense firstly in Hungary and their
work was basis of second realization of this freedom in 186724,

2.2. Press law in light of Revolution and War of Independence

Revolutionary events influenced rules on freedom of press. On
27 June 1849 Government enacted a decree regulating procedure
against newspaper speaking about military secret after the press
had been already warned once because of publishing important
information by Windischgratz on his way to city of Pest. This
decree imposed close-down for newspapers speaking about con-
fidential information and newspapers could be distributed after
their prior presentation to authority and its permission.?> This
provision introduced prior censorship again that led to the end of
newspaper called Marczius Tizenotodike that was prohibited on 7
July by the Government. As a result of this decree, only "military
newspapers” were existing at the end of War of Independence.
In fact, these newspapers "were appearing in operational centers,
provided general information — primarily about wartime events,
of course — that firstly were emerging where national press was
hard or not distributed” 2°. So, history of press in Age of Revolu-
tion and War of Independence finished when the last military
newspaper appeared in Komédrom two weeks after laying down
arms in Vilagos.?’

After suppressing freedom of press, Hungarian press had to
restore from pre-reform age. Bach” absolutism eliminated freedom
of press entirely, since binding control after printing newspaper
was introduced. As a result, publishers exercised more self-cen-
sorship that was necessary or they found solutions circumventing
official ones.28

16 Lajos Kossuth (1802-1894) was one of the statesmen who fought for the national independence, civil rights and against the feudal privileges. He is still
today remembered as one of the heroes of the War of Independence and Revolution of 1848-1849.

17 Koltay, 2009. p. 62-63.

18 Text of decree: Janos Tarnai: Sajtdjogi dolgozatok. (Press law Papers.) Franklin Térsulat, Budapest, 1913. p. 124-125.
19 Bertalan Szemere (1812-1869) was politician, Prime Minister and writer, furthermore member of the Hungarian Academy of

Science.

Lajos Batthyany (1802-1849) was the first constitutional Prime Minister in Hungary.

21 Ferenc Dedk (1803-1876) was member of the parliament and he is still today remembered as the “wise man” and the “nation’s prokator”.

22 Koltay, 2009. p. 68.
2 Koltay, 2009. p. 71.
24 Koltay, 2009. p. 72.
% Tarnai, 1913. p. 140.
Koltay, 2009. p. 74.

[
S X

About military newspapers: Domokos Kosary: A forradalom és a szabadsdghare sajtdja, 1848-1849. (Press in the Age of Revolution and War of Independence,

1848-1849.) In: Kosary Domokos — Németh G. Béla (Ed.): A magyar sajt6 torténete I1./1. 1848-1867. Budapest, Akadémiai Kiadé, 1985. p. 280-286.

28 Koltay, 2009. p. 74.
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2.3. Press law from 1851 to 1867

In July 1851, the Government adapted a temporary regula-
tion not formally entered into force to handle issues of this
field and on 27 May the new press law (Act II of 1852) was
promulgated that remained in force until 1867. This Act in-
cluding 45 Sections regulated the followings. It defined the
binding imprint data and collection points of obligatory cop-
ies that provision allowed press products remain for posterity.
Furthermore, it regulated the right to publish books and condi-
tions of issuing newspapers, and re-regulated security deposit.
It was 10 thousand forints that had to be paid by newspapers
including political issues and advertisements. Additionally, the
Act dealt with principles of warning system. Section 22 stated:
"If a periodical is continually against throne, unity and integ-
rity of Empire, religion, morality or basis of state community
in general, or is contrary to maintain public peace and order,
after twice written warnings without success this periodical can
be ended for 3 months by governor of that country where it is
published. Longer or entire elimination may be imposed only
by the Cabinet Council.” Finally, the Act defined petty offenses,
extent of punishments and responsibility issues.

Then, on 23 October 1857, the Emperor enacted a decree
that was given more significant revulsion than the press law. This
decree introduced “stamp tax” from the next year for newspa-
per obliged by security deposit. Each issue had to pay I penny.
As its result, price of printing and subscribing daily newspaper
increased a lot, but excepted decline did not occurred. In fact,
the authority was not able to influence the press and culture
contrary to its wish because of strengthening feel of national
identity. It is proved by the fact that majority of revolution-
ary intellectuals could publish in Budapesti Hirlap and press
became forum of political public before 1867.2% Its reason, as
Buzinkay writes, that "getting idea of Austro-Hungarian Com-
promise to Hungarian public opinion and drafting Compromise
were performed via the press”3°. It was thanked to Ferenc Dedk
who was able to convince the nation of necessity of negotiation
and to get it across to them that would not have been with-
out a press considered significant by the general opinion.3! In
1865, in issue of Easter of Pesti Napl, Dedk published anony-
mously his writing that called for peacemaking with Austrian.
This article led to newspaper debate, but Dedk’s intellectuality
made Pesti Hirlap the most considerable and credible Hungar-
ian newspaper in our country and abroad as well.

2 Koltay, 2009. p. 75.

2.4, Regulating freedom of press after Compromise

After Compromise, on 17 March 1867, the Act XVIII of
1848 on Free Press entered into force again with some modifica-
tions. Firstly, its Implementing Decree sought to correct errors
of the former Act; secondly this Decree modified establishing
juries having jurisdiction in case of breaching press law. As the
result, these juries were working at Royal and District Panels.

According to Buzinkay, it is arguable that Hungarian press
was the most free between 1867 and 187532 and Mihély Révé-
sz T. considers the half of century after Compromise as busy
period in history of Hungarian press that developed fast during
this time.33 "The most liberal period” is supported by several
reasons. First of all, the Act on Press in its Section 14 provided
public, both oppositional and national criticism, protection
because it excluded punishability in case of publishing public
meetings of courts of law and municipalities factually. Secondly,
the Act did not make it possible to file formal charges on the
ground of merely political opposition. But, this “most liberal
period” was continually tried to narrow by the Government and
— as Buzinkay says — “certain government members expected
from the press — to no effect until Presidency of Kalman Tisza
- to be politely as government friendly as it was during ab-
solutism because of the censorship.3* Notwithstanding these
attempts, liberal legality was existing and juries were paying at-
tention for their independence.

After 1867, the position of press was essentially determined
by abolishing “stamp tax” from I** January 1870 under the Act
CXIII of 1869, furthermore by regulating distribution of news-
paper. While, during Bach-period newspapers were allowed to
distribute only by subscribing, in June 1876 a decree was en-
acted that empowered local police to permit street sale of news-
paper after prior submission, but booksellers were permitted
to sell newspapers without any restrictions, freely.>> In addi-
tion to the press, participants of “press life” were given special
freedoms. On 1 July 1871 Minister of Justice adapted his de-
cree regulating execution of imprisonment of individuals con-
victed for violating press law. This decree really gave priority to
prisoners mentioned in previous sentence: inmates could keep
with their at all personal things; they had to be accommodated
in a separate furnished and healthy room; they were allowed
to choose between prison meal and self-provided eating; they
could smoke, they were permitted to select their readings; they
were allowed to be in the yard or garden 6 hours a day; they

%0 Géza Buzinkay: Kis magpar sajtétirténet. (Brief history of Hungarian press) http:/vmek.oszk.hu/03100/03157/03157.htm#10 (downloaded:

2012.01.30.)
Buzinkay, op.cit.
Buzinkay, op.cit.
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Sandor, Szabé Maté (Ed.): ,,]ojj el szabadsag!” Bihari Mihdly egyetemi tandr 60. sziiletésnapjara késziilt tinnepl6 kotet. Rejtjel Kiad6, Budapest, 2003.

p. 166.
3% Buzinkay, op.cit.
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could be visited two hours long in the morning and five hours
long in the afternoon and they could correspond free, without
control. Last paragraph of decree stated that “... director and
police guards should behave properly towards inmate...”.

Discussing press law after Compromise, we should mention
that there were several attempts to reform this field and to revise
the Act of 1848, but they were all stuck at level of codification
because of several reasons.3¢ So, the lack of statutory regula-
tion increased role of secondary legislation, namely ministerial
decrees. Especially, Minister of Interior and Minister of Justice
used parliamentary authorization, but “frequent decrees of
Cabinet could not substitute lack of legal policy concept aimed
at regulating press law” 37, furthermore, they made rules of this
area more complex. Decrees could be classified on the ground of
their content — as Mihaly Révész T. analyzed them - into three
groups: they regulating press police, press criminal procedure
and execution of press punishment.>

Summary

Regulating press — as Bertalan Szemere said which is even
true nowadays, as I suppose — is needed because “press is a real
power, a real weapon... “3%. In line with this freedom, Hungar-
ian citizenship should have been defined as well because the
concept considering human rights provided by state spread
from the second part of 19% century. Taking into consideration

w

® Révész T, 1986. p. 22-32.
7 Révész T, 1986. p. 32.

8 Révész T., 1986. p. 32-49.
9

w w w

this fact, state should have determined whether who was given
freedom of press, who was considered Hungarian citizen. But, it
was delayed until 1879, while first Act on Freedom of Press was
one of “April Acts”. Application of this Act was supplemented
by decrees because revolutionary events made impossible to
adapt criminal procedure code. This way, procedure in case of
violating press law was ruled by the Decree on Jury. It, despite
of its errors and lacks, is remarkable because it tried to draft
criminal procedural rules ignoring feudal principles, and its sev-
eral progressive provisions provided basis for our later laws.
Events of 1848-1849 and following years influenced regulating
freedom of press, of course, and after 1867 the first press law
entered into force again accompanied by secondary legislations.
After Compromise, issue of lacks of press law was emerging of-
ten, and certain politicians and political forces felt the press
very free. There was not any change until the Presidency of
Istvan Tisza, Hungarians could exercise their freedom of press
under Act of 1848 came into force in 1867 again and secondary
legislation. The new Act was promulgated only in year of 1914
(Act XIV), on “birthday” of Act of 1848. “This Act was not on
press, it was Act on socialization of press™!, and after a short
time it was considered too permissive: Prime Minister enacted
Decree No. 12.001/1. of 1914 introducing war censorship. Its
legal basis was created by the Act LXIII of 1912 on Exceptional
Measures in Wartime.

Odon Both: Szemere Bertalan beliigyminiszter sajtérendelete és a vezetése alatt dlls minisztérium sajtdiigyi tevékenysége 1848-ban. (Press decree of Bertalan

Szemere, Minister of Interior and press activity of Ministry leaded by him in 1848.) Szeged Acta Jur. et. Pol. Tom. XXVII. Fasc. 4. 1980. p. 111.

'S
S

Both Odén emlékezete: 1924-1985. Szeged, JATE AJTK, 1987. p. 359.
Buzinkay, op.cit.
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Maria Homoki Nagy: A sajtdszabadsdg kérdése Bith Odin munkdiban. (Issue of freedom of press in works of Odén Both.) In: Homoki Nagy Maria (Ed.):
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A Brief History of River Navigation in Bohemia up to the 19th Century — Part 2.
Bohumil Polacek™

Abstract

On November 24, 1762 Vienna issued an order prohibiting boatswains from employing any persons suffering from alcoholism. The Edict of May
15, 1766 issued the Rates in the Vytor water toll in Prague. This rate sheet specified how much should be paid in money and how much in material.
Navigation Regulations were issued in the Edict of January 20, 1770. Under this order all and every types of boats, which travel up and down on the
Danube and which are commonly used by the boatswains and other boat owners authorized to transport passengers up and down and transportation of
cargo and other goods must not be in the worn-out, defective and damaged condition, but must be completely solid, durable and suitable for navigating
and carrying the load. Vienna establishes the main toll and water court. Financing of water structures was to be provided by the “Navigation Fund”,
set up by the Edict issued by Maria Theresa in 1766. Initially the fund collected a part of the general water toll which was established in 1719 and
since 1770 the fund collected the entire toll and duty from four customs houses in Bohemia. Other tolls were closed again. The Directorate of Water
Navigation was managed by the executive body of the navigation committee, which was established in 1770. As a result of the Supreme Command, the
circular dated April 29, 1775 ordered that the water weirs which stood in the way of the navigation were to be completely demolished and the millers
were allowed to get the power for their mills only by the method which is not harmful and which has been pre-approved by the governorates. Given the

fact that navigable rivers, which belong to the common property of the State Regalia Principis [imperial privilege] and can not become private property,
therefore are still reserved for the highest power and therefore their use should be furnished for the common good, the supreme court decision published by
the Court Decree of June 14, 1776 ordered that all the weirs, which are desirable for demolition or closure, should be automatically and without any
interventions of the dominions or millers cancelled or closed. Otherwise, every structure about which the office has learned and which is found to be an
obstacle to navigation must be immediately demolished at the cost of the offender. In order that the millers did not cause any difficulties for the navigation
by their arbitrary modifications of weirs, Maria Theresa issued a new navigation order on May 31, 1777, known as the “Navigation Regulations”.
Navigation guilds were abolished in 1783, which resulted in the freedom of navigation.

Key words: Water toll; Navigation Regulations; Water court; Navigation Fund; Navigation committee.

On November 24, 1762 Vienna issued an order prohibit-
ing boatswains from employing any persons suffering from
alcoholism.! This order states that: “... under certain circum-
stances the violators will be arrested, imprisoned and subjected to bodily
punishment without mercy, and that even if they did not cause any real
damage”.

The Edict of May 15, 1766 issued the Rates in the
Vyton? water toll in Prague.® This rate sheet specified how
much should be paid in money and how much in material. For
one large raft of wood it was 2 crowns and 1 trunk for ten rafts.
Toll also involved oak or construction wood, wood beams, laths,
planks, boards, connecting rods, hard barrel staves, wine pins,

* JUDr. Ing. Bohumil Polacek, Ph.D., MBA, LL.M., Department of International Law, Faculty of Law, University of West Bohemia, Czech Republic.

Den 24. November 1762. Schifmeister sollen sich bei Wasserfahrten keiner den Trunkergebenen Leute bedienen (Boatswains must not employ any persons

suffering from alcoholism), Verordnung Wien den 24. November 1762, Nro. 671 In: Sammlung aller k. k. Verordnungen und Gesetze vom Jahre 1740. bis

1780., die unter der Reierung des Kaisers Josephs des II. theils noch ganz bestehen, theils zum Theile abgeédndert sind, als ein hilfs- und Erganzungs-

buch zu dem handbuche aller unter der Regierung des Kaisers Joseph des II. fiir die k. k. Erblinder ergangenen Verordnungen und Gesetze in einer

chronologischen Ordnung. Vierter Band. Wien, verlegt bei Joh. Georg Métzle k. k. priv. Buchhéndler, 1786. P. 130-1.

Podskali opened a large market with timber for Prague, because floating of rafts to the center of the town was not possible due to the number of water

weirs. The market certainly included a customs house, which for centuries was known as Na Vytoni. HUBERT, M. History of navigation in Bohemia, Volume

I 1** Edition. Décin: Regional Museum of Décin, 1996. P. 27.

3 Den 15. Mai 1766. Tariffe der Wegtonner Wassermauth in Prag (Rates of the Vitori water toll in Prague), Patent Bohmen betreffend vom 15. Mai 1766,
Nro 843. In: Sammlung aller k. k. Verordnungen und Gesetze vom Jahre 1740. bis 1780., die unter der Reierung des Kaisers Josephs des II. theils noch
ganz bestehen, theils zum Theile abgeéndert sind, als ein hilfs- und Ergénzungsbuch zu dem handbuche aller unter der Regierung des Kaisers Joseph
des II. fur die k. k. Erblinder ergangenen Verordnungen und Gesetze in einer chronologischen Ordnung, Fiinfter Band, verlegt bei Joh. Georg Motzle
k. k. priv. Buchhéndler, Wien 1786. P. 38.
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rolling wood, shingles, hop poles, two hundred pounds of resin,
tannin tanning bag, barrel potash, three weights of iron*, boxes
of wood or stone coal, wool bags, packages of paper, basket of
fish, three geese or poultry, Lower-Austria measures of vege-
tables, oats, corn and flour. During winter season when Vltava
was frozen and the shipments were sent on the ice, the pay-
ments involved “tolls for rafts and trucks according to the rates speci-
fied in the Edict.” All royal estates, military warehouses> and all
persons of high status and property owners were exempt from
the Vyton toll, “providing they were transporting the goods from their
estates for their own use.”

Raftsmen tried to cheat already that time, so the Edict fur-
ther stated that “the law provides that in addition to toll in money,
from 10 rafts of timber to be also levied also given one trunk in natura
and that this is so violated, "that the raftsmen intentionally as-
semble unequal barges; in the future it must not be allowed to sail to
Prague with uneven barges or perhaps to spread them into unequal
sections before the toll, as it fraudulently happened at the expense of
in-kind contributions, the barges must be always of equal size and shall
consist of 10, 20, 30 or 40 rafts or boards. But if there will be some
uneven barges consisting of more or less rafts, they are required in addi-
tion to the normal toll in money on 10 rafts and one trunk of 10 rafts,
to replace the in kind payment from the excessive number of rafters in
money, namely, from one large raft of timber from which the board or
raft will be sold for 8 guilders and more, 6 crowns, and from the smaller
of which the raft will be sold for less than 8 guilders, by 3 crowns “.

“It has been ordered that the tenants are not entitled in any case to
exceed the rates and or to demand more than what is assessed in them
or in the current and new regulation, and if the tenant or his subordi-
nate officers would be seduced to a violation, the first of them would be
punished by a pecuniary fine of 50 imperial thalers, and the others by
another exemplary punishments; resulting in the fact that in the addi-
tion to the current regulation, such regulated toll rates will be publicly
posted for the inspection and information of each person in the place
of the toll revenue, so as to safely guarantee that the tenants would be
punished for the first offense by a fine of 50 Imperial thalers; however
in contrast to that, every owner of a boat or raftsman is obliged to come
to this privileged Viyitoit toll. If this would not happen voluntarily, then
the identified owner of a boat or a raft will be taken from the Vytoriik®
toll by a boat or dinghy and without any additional procedures will be
obliged to declare the transported goods in as much detail as possible and
to pay the relevant duty. However, if he attempts to bypass the rates
and the current regulations, then his vehicle including the load will be
confiscated without any regard, as well as all of the concealed or falsely
declared goods will be forfeited, and in addition, depending on the cir-
cumstances, the infringer could be imprisoned or could be subjected to a
fine. Therefore, under the current regulations the tenants have the right
to immediately arrest the violators of the rates and the Zinosur” and to

Von 3 Waag Eisen.
Das Magazin = Warehouse in German.
Wegtonik
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immediately demand help and the power from the imperial governor to
imprison the violators and for the subsequent collection of the assessed
penalty. All confiscated goods will always be divided into 3 parts, the
Sfirst will go to the informer, the other to the owner of the toll who was
cheated, and the third will be used to benefit the public. Since the New
Town municipality as the owner of real estate is under the current regu-
lations required to protect the tenants during all situations and especial-
ly during the emerging restrictions on their rights and interests and must
provide help on any request, and if necessary to provide assistance by
the town’s citizen militias. And thus the new regulation does not contain
anything different then what is beneficial for the maintenance of good
order, and there it is not a preliminary ruling for the public or to any
private persons, however in itself it is based on the royal Edict of the wa-
ter toll which was announced on February 27, 1737 and as before, it
has its full significance in the fact that this permission relates only to the
barges that go to Prague to sell their goods; in the absence it also applies
to the barges, which the nobility sends to Prague from its forests and
for its own use; thus, for greater certainty the tolls have ordered: As it
now appears that under the name of nobility or feudal economic official
passport fitted to their own estates belonging to the emergency needs are
reported various products, which pass through the toll for free, but they
are still to be sold, resulting in considerable losses to the toll; therefore
in the future, such erroneously labelled goods and chattels will be subject
to the toll and will be confiscated; and finally because it was taken into
consideration that in addition to the existing rates above, the designated
movable assets and in kind goods to be transported to Prague on rafts
are not included, and especially if Vitava is to be made navigable by
intentirtermassenS”: the same decision has been adopted that these are
to be subject to a toll as well as others, so that a proportional fee can
be demanded, however, in such case the tenants are required to make
relevant declaration to the ropal chicf economic directorate, according to
which the toll fee will be regulated and assessed”.

Navigation Regulations® were issued in the Edict of January
20, 1770. Under this order all and every types of boats, which
travel up and down on the Danube and which are commonly
used by the boatswains and other boat owners authorized to
transport passengers up and down and transportation of cargo
and other goods must not be in the worn-out, defective and
damaged condition, but must be completely solid, durable
and suitable for navigating and carrying the load. Vienna es-
tablishes the main toll and water court, in other places in
the country the authorities must undertake such measures as
a result of which the subordinate officials, who certify boats
and barges, stamp the year in which the boat was built, then
after each year they enter the new year with a distinct engrav-
ing and thus all boats and barges used for navigating on the
water will be certified again; while the officials were required to
thoroughly inspect the boats before each certification, therefore

This is an archaic German language. We were unable to find the Czech meaning. It was probably derived from the word der Zin - tax, fee, or rent.
Derived probably from the word intendiert = intended and die Masse = essence.
Den 20. Jianer 1770. Schifffahrtordnung (Shipping regulations), Patent Wien 20. Janer 1770, Nro. 1156. In: Sammlung aller k. k. Verordnungen und

Gesetze vom Jahre 1740. bis 1780., die unter der Reierung des Kaisers Josephs des II. theils noch ganz bestehen, theils zum Theile abgeindert sind, als
ein hilfs- und Exgéinzungsbuch zu dem handbuche aller unter der Regierung des Kaisers Joseph des II. fur die k. k. Erblinder ergangenen Verordnungen
und Gesetze in einer chronologischen Ordnung, Sechster Band, verlegt bei Joh. Georg Métzle k. k. priv. Buchhindler, Wien 1786. P. 139.
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if they found the boat without any reservations, they were able
to certify it, however, if they found a smallest amount of risk,
they had to first ask the owner to provide a repair and with the
heaviest responsibility they did not provide certification and
did not let the boatswain to use the boat.

And now, the navigation upstream and downstream on the
Danube is done by the boats and barges of different sizes,
which can be loaded with larger and smaller masses, according
to the characteristics of these boats and barges; therefore, every
boatswain must ensure that the boats transporting persons or
cargo upstream or downstream would be submerged without
distinction, so that each boat would loom out of the water
with 3/4 of its visible height, otherwise the boatswains with
the boats which do not meet this requirement will be required
to pay an unforgivable fine of 12 imperial thalers without re-
mission.

A prudent boatswain must carefully observe that the boat
has the necessary boat equipment and supplies according to
the vessel’s characteristics and that the boat is in a good state
of repair, in a fresh, well-conditioned and well usable quality,
and according to the characteristics of the vessel in a sufficient
quantity, and not to be equipped with the ropes woven from
bad hemp, or otherwise very badly worn out and therefore al-
most useless ropes, nearly decomposed wood, cracked oars and
otherwise inadequate equipment and that in the event of un-
expectedly strong winds and storms the boat would not suffer
much damage due to the lack of adequate good equipment, or
that it would not completely sink.

Regarding the people needed for the shipments on water, the
commander of navigation, which is responsible for con-
ducting the entire vessel, must teach the boat servants and
hand over the transported goods to the office, which is further
required to provide information and answer questions in all
cases with the exception of the unexpected; further from the
required number of skilled attendants according to the ves-
sel size, who are subordinate to the boat commander, therefore
it is particularly necessary that such commander would be an
experienced and a very knowledgeable man in the water trans-
portation.

No person shall be employed as a commander of the cruise,
unless such person started to work on the boat from the lowest
rank of the boat servant and with the good behaviour and ex-
perience gained the position of the navigation commander and
completed the necessary test of his skills in front of boatswains.
Other occupations which the commander had to go through
before sailing are as follows; rope carrier, boat valet, chef, front
helmsman, auxiliary front boat rower, auxiliary helmsman, aux-
iliary rower, front head boat rider and middle head boat rider.
In addition, above all the new commander must be honest and
peace loving man who during the sailing can lead the ship’s ser-
vants, who are dependent on him, to everything that is good, to
keep them in a peaceful and unified state, and who can try to
resolve amicably any potential disagreements and feuds caused
by them and do that with the greatest possible diligence; be-
cause very often the disputes and discord among the servants
occurring during the sailing or careless approach and character
of the cruise commander can be the cause of the resulting disas-

ter, for which the commander is responsible to the boatswain.

It was found from the repeated experience that accidents oc-
curring on the water and especially on the Danube, have been
largely attributed to drunken persons employed in the naviga-
tion. To avoid this kind of evil in the future and for the timely
prevention of damage arising from the general being and as al-
ready announced by the order of November 24, 1762, during
the navigating every boatswain should be using not only an
experienced crew, but also the crew that is sober. Cruise com-
manders, navigators and all boat servants must equally refrain
from excessive drinking so surely, that in the opposite case, if
the boatswains knowingly employed persons abusing alcohol,
they will have an obligation to reimburse the persons travelling
on the boat for their damage, but they will also lose their busi-
ness, the drunken persons will be immediately stopped by the
toll authorities and water courts and as the case may be, they
will be punished either by arrest or brought into jail or be pun-
ished by other corporal punishment without mercy, even if the
damage was not serious. For the increased elimination of this
filth and for the safety of boat navigation, boatswain must not
employ any boat servant, without him having submitted a writ-
ten proof of his behaviour from his previous boatswain, and on
his service level, under the penalty of 30 Imperial thalers.

If during the voyage the boat commander sees this or that
servant is drunk, then he is obliged to have this drunkard imme-
diately taken to the mainland and not to tolerate any drunk on
the boat. If on the other hand there will be more drunken ser-
vants and their dismissal would cause the commander not being
able to continue in further travel, in which case his is obliged
not to continue in the cruise, but must take the boat ashore and
to stay there until he is be able to replace the drunken ship’s
servants, or until they are sober; but after sailing the boatswain
is entitled to ask such drunken servants for the compensation of
damages arising from such delay and if the boatswain often sees
this or that servant drunk and the previous well-intentioned
warnings and threats were not effective, he must dismiss them
without issuing a certificate of their behaviour and the provided
services, so that such a dangerous person could not be hired by
any boatswain.

In order to safeguard the boat against the danger of crash-
ing or other dangers, it is strictly prohibited to depart from
the shore in an intense fog, wind and showers and it is
necessary to wait for a better, peaceful and clear weather. But
if during the sailing an adverse weather suddenly appears, then
the first opportunity for salvation must be considered as the
best option, and if possible, it is necessary to land at the near-
est location and wait for a better and safer weather. In order to
prevent mishaps while sailing against each other, if two boats
meet and one is going upstream and the other one downstream
and there is enough room, it is recommended that they employ
the necessary care to by-pass each other, but in the location
where the landscape is too narrow, then the boat going down-
stream is supposed to land at the shore and allow the boat go-
ing upstream to continue in the ride. In the opposite case, if
the landscape does not permit the boat going downstream to
land, then to prevent the impending disaster, the boat going
upstream is required to land ashore and to clear the entire space
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on the water to the boat moving downstream. Since it was also
frequently noted that boat-owners and raftsmen are loading and
expanding their double vessels to a disproportionate width, thus
when passing under bridges, they subject themselves to a con-
siderable danger, even though the main transit openings in the
bridges are expanded to more than be necessary. Therefore, ac-
cording to the provisions of the Decision dated June 27, 1767,
boatswains and craftsmen must not load and expand
their double vessels over 7 yards in width, otherwise the vio-
lators will have to pay a monetary fine of 50 ducats without any
excuse, whether they will be caught there or elsewhere.

If one or the other boatswain moving up or down on the
Danube comes across hidden stumps somewhere in the water,
which the boat could hit without his fault, or if he sees at the
boat mills something that could harm or impede the navigation
and when landing at a safe distance from other boats he sees any
other danger in the jutting tree branches, he is obliged to im-
mediately notify the office in order to effectively eliminate these
obstacles and the office will take immediate action under heavy
responsibilities. Finally, it has been ordered that according to
clear contents of the directives dated February 17, 1540 and
July 6, 1562 and in many subsequent years, all who own land
and meadows on both banks of the Danube, on which stand a
large tree stumps, trunks and rough trees that could be swept
by the Danube under the water causing unavoidable danger to
the navigation, to have such a large tree stumps and tree trunks
pulled out and removed during the appropriate season, and to
move these to a safe distance from the Danube, under the pen-
alty of 12 Imperial thalers, of which half will belong to the in-
former who provided the formation to the Count’s water office
and who will be further available to the chamber prosecutor.
According to the previously issued regulations, no boat mill will
be attached to any places other than the places on the Danube,
where it will not restrict or endanger the navigation, apart from
the boat mills that are already in the prescribed places and in the
spring will be always well attached by the powerful iron chains,
and properly equipped with warning trees.

No empty vessels or boats standing for no good reason
will be tolerated in towns and villages bordering the Danube,
particularly in Vienna and all other places which provide land-
ing on the shores and in the places reserved for the arrival of
both the domestic and foreign boats and rafts which are loaded.
Unavoidable landing stations must be equipped with more pow-
erful and well built, deeply embedded sticks, and for their con-
sistently good condition and for the provision of the required
number of officials appointed to supervise water, there will be
adequate care and control under a heavy responsibility. Further,
there will be an ongoing repair and maintenance of trails, to
keep them in a good condition for the horses pulling boats along
the shores, because very often the presence of such defects can
cause a great damage to the loaded and the landing boats and
other boats standing empty, without the boatswains’ fault.

In addition to that, to achieve a greater safety in the future,
no boatswain moving upstream or downstream will depart from
the river banks to go for a long journey, until he reports to the
local toll and water authorities, or to otherwise concerned
office, regardless whether he transports passengers or goods
travelling upstream or downstream, both in Vienna and in oth-
er towns and villages which have the embarking and landing
stations. This office will send officials, who according to these
regulations will check the properties and equipment of the boat,
the employed servants, immersion and the width of the dou-
ble vessels, and if they find any defects, they will not allow the
boatswain to depart, but will restrain him in the place for the
speediest elimination of defects and rectification of errors under
the actual enforcement of penalties set out herein. In case of
refusal they shall immediately notify all local nobility, which will
provide them with a sufficient assistance against the boatswains
acting against this order under the penalty of 100 ducats.

While complying with this order, all estates, towns and vil-
lages, which own the original legitimate claims and use boats to
transport people and goods, have an obligation to have the boats
adequately inspected and checked for their constantly good and
undamaged condition and maintenance both in Vienna and in
other towns and municipalities which have departing and land-
ing stations. No boatswain moving upstream or downstream will
depart from the river banks to go for a long journey, until he
reports to the local toll and water authorities, or to otherwise
concerned office. This office will send officials, who according to
these regulations will check the properties and equipment of the
boat, the employed servants, immersion and the width of the
double vessels, and if they find any defects, they will not allow
the boatswain to depart, but will restrain him in the place for
the speediest elimination of defects and rectification of errors
under the actual enforcement of penalties set out herein. In case
of refusal they shall immediately notify all local nobility, which
will provide them with a sufficient assistance against the boat-
swains acting against this order under the penalty of 100 ducats.
Finally, if any damaged boat, vessel or barge is apprehended and
the damage is not immediately repaired, then the case of the
fine amounting to 24 Imperial thalers will be enforced without
mercy.

Financing of water structures was to be provided by the “Nav-
igation Fund”, set up by the Edict issued by Maria Theresa in
1766. Initially the fund collected a part of the general water toll
which was established in 1719 and since 1770 the fund collected
the entire toll and duty from four customs houses in Bohemia!©.
Other tolls were closed again. The Directorate of Water Navi-
gation was managed by the executive body of the navigation
committee, which was established in 1770. The waterways were
cared for by the trained technicians, mostly military engineers.
Since the year 1780, the building supervision and performance
of police surveillance over the navigation, rafters and boat own-
ers was performed by the appointed trencher sergeants'!. They

10 In Prague Na Vytoni, in Karlin At the last heller, in Usti nad Labem and in Dolni Zleb. HUBERT, M. History of navigation in Bohemia, Volume 1. 1°* Edition.

Décin: Regional Museum of Décin, 1996. P.50.

" Trencher was a soldier digging protective trenches. Sergeant (Feldwebel) was the highest rank of the non-commissioned officer in the former Austrian

army.
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were assigned to five sections, resulting from the division of the
waterway from Budéjovice to the Czech-Saxony border.

As a result of the Supreme Command, the circular!? dated
April 29, 17753 ordered that the water weirs which stood
in the way of the navigation were to be completely demolished
and the millers were allowed to get the power for their mills
only by the method which is not harmful and which has been
pre-approved by the governorates. When His Majesty decid-
ed to make Vltava more navigable, the highest decision an-
nounced on August 3, 1775 further ordered not to al-
low the millers” interventions to cause any hindrances
and if they were not willing to submit and if it was
necessary for the navigation, then the weirs should be
immediately demolished, especially because in every country
where there are mills on navigable rivers, these must not inter-
fere with the navigation.

The Court Decree of January 26, 17764 provided that
- as the highest prince of the country can do everything that
is necessary on the navigable rivers and thus to establish mills
and other buildings so as not to stand in the way of navigation
and the use of rivers - depending on the circumstances and to
support navigation, all the current mill weirs and other struc-
tures, as well as the weirs set up above the normal need, etc.,
which do not belong to navigation and which interfere with it
and which are only intended to benefit the [local] particulars,
would be changed or demolished. At the same time, no gate
will be permitted at the weirs which were built only for the
mills. Although if they do not pose any constraint, the current
weirs may stay, however, for the navigation without a gate it
would be necessary to establish a sufficient diameter without
causing additional expenses to the Fund for the maintenance of
the remaining weirs, or without the need to set up ice barriers.
Conversely, the mills which may remain on the Danube, are to
take care how they would get water without harming navigation
and against the obtained permission.

Given the fact that navigable rivers, which belong to the
common property of the State Regalia Principis [imperial

Circular = a memorandum sent to several recipients

privilege] and can not become private property, therefore
are still reserved for the highest power and therefore their use
should be furnished for the common good, the supreme court
decision published by the Court Decree of June 14, 1776'°
ordered that all the weirs, which are desirable for demolition
or closure, should be automatically and without any interven-
tions of the dominions or millers cancelled or closed. The Court
decree of July 10, 1778 further noted that according to ex-
isting findings, even if all the mills with the weirs located on
the Vltava river would be placed out of operation, the country
would not suffer from the shortage of mills in times of peace or
in times of war, resulting in the fact that the governorate was
given obligation to carry out these orders accurately and not to
be fooled by the interventions of the millers.

The Court decree of March 31, 1781!¢ further decided
that the closure of weirs made ex causa publica did not entitle
the weirs for the compensation of damages. It was further noted
that although according to the Edict from 1772, the establish-
ment of gates at the weirs was to be paid from the navigation
fund, but after the later, the Supreme-approved plan from
1774, weirs and therefore the gates deemed to be unnecessary
and this onus [burden] was automatically cancelled and from
now on no navigation expenses were to be allowed and the cur-
rent principle to be respected that the weirs and gates, which
remained only for the private use, until they were found to be
harmful or preventing navigation, will be reduced by the private
individuals to the normal level, and will be maintained only as
instructed by the navigation or otherwise will be closed.

When all the mill weirs from Prague to Litoméfice were de-
molished as a result of the highest orders and the Court Decree
of December 18, 1806 , which imposed a special obligation
for a thorough care for the free and convenient passage and as
a result of a complaint by the former chief royal saline office
and on the basis of an initiated investigation, it was found that
the new obstacles to navigation were created because the millers
from Liberi down to the Milevsko arbitrarily and illegally closed
the weirs or increased their thresholds. The circular order dat-

13 FortseBung der urspriinglich vom hofsecretéir Joseph Kropatschek spéter vom hofsecretir W. G. Goutta redigirten Sammlung der GeseBe im politis-
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sind, in chronologischer Ordnung. Herausgegeben von Franz Xav. Pichl, Registraturs-Directions-Adjuncten der k. k. vereinigten Hofkanzler. Ein und
siebenzigster Band (sechs und vierzigster FortseBungsband), welche die Gesefie vom 1. Januar 1845 bis Ende December 1845 enthilt Wien, 1847.
BenBraunmiiller und Seidel, k.k. Hofbuchhéndler, Graben, Sparcasse. P 97.
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sind, in chronologischer Ordnung. Herausgegeben von Franz Xav. Pichl, Registraturs-Directions-Adjuncten der k. k. vereinigten Hofkanzler. Ein und
siebenzigster Band (sechs und vierzigster FortseBungsband), welche die Gesefie vom 1. Januar 1845 bis Ende December 1845 enthilt Wien, 1847.
BenBraunmiiller und Seidel, k.k. Hofbuchhindler, Graben, Sparcasse. P. 98.
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ed December 19, 1811!7 ordered to immediately stop these
iniquities and the Imperial regional offices, as well as the Royal
building directorate were ordered to be vigilant that the weirs
were to be kept open for the purposes of undisturbed naviga-
tion, that all obstacles were removed and all water structures,
extensions, thresholds, etc., which were established, altered or
increased without the prior gubernatorial approval were to be
immediately demolished and removed. This regulation particu-
larly ordered a rigorous monitoring to the Rakovnice Regional
Authority on May 9, 1812, and the Court Decree of January
4, 1782 explicitly decided that the mills can be per-
mitted and tolerated on navigable rivers in so far as they
do not interfere with navigation. These principles were pub-
lished again by the gubernatorial circular dated January 28,
1815.18 The building directorate, but also the Imperial region-
al authorities, as well as the county commissioners were strictly
ordered to ensure that the obstacles to navigation, which the
millers created by increasing the height of weirs, the high place-
ment of thresholds, etc., were to be promptly removed.

These statutory provisions automatically suggest that mills,
whose existence there was found to be expendable, are only tol-
erated on the navigable rivers, that weirs and gates for the mills
can only exist there and only for so long and in such extent
as allowed by the consideration for the navigation. And if the
weirs and locks, where they exist, are found to be interfering
with the navigation, they can be automatically and without any
compensation cancelled or closed, and that the millers are to be
allowed the power of water only after the prior consent obtained
from the governor, which would allow the water to run towards
their mills. Nevertheless, all of the above suggests that the weirs
under Liben, all the way to Litoméfice were due to the highest
command already cancelled and may be rebuilt, increased or
changed only by the millers themselves, thanks to the patience
of the regional authorities and supervisory bodies.

It can not be subject to any doubt that all such processes
which are contrary to the supreme law are automatically null
and void, since with the highest decision the owners of the mills
cannot afford to build anything on the navigable river if they
have not received an explicit gubernatorial approval. Otherwise,
every structure about which the office has learned and which

is found to be an obstacle to navigation must be immediately
demolished at the cost of the offender. In order that the mill-
ers did not cause any difficulties for the navigation by their
arbitrary modifications of weirs, Maria Theresa issued a new
navigation order on May 31, 1777, known as the “Naviga-
tion Regulations”. In this respect, in the Section 1, the high-
est Edict of May 31, 1777 explicitly orders, that no new
structure, whether it is a mill or weir, can be built on
the navigable rivers without a prior gubernatorial con-
sent. As a result, if anyone would be planning to build such
a structure, that person will be required to submit a plan of the
intended construction, in order to first carefully assess whether
the structure will not be harmful or whether it will not interfere
with the free navigation. If, by contrast, someone does build
such a structure without receiving the relevant permit, or if the
building is found to have been built otherwise than as specified
in the approved plan, that person will be required to demolish
such a structure immediately, which is required even by those
who during the repair of the weir increase its height, or if is
found that such a change causes obstacles to the navigation. If
anyone would be delayed with thus ordered demolition or al-
teration, or if they did not immediately comply with the order,
then the order will be implemented by the navigation director-
ate ex officio, and the costs will be required from the infringer.

Since with no regard to the existence of these highest orders,
the Royal Governor has found that the navigable rivers still
contain the structures which interfere with the free navigation
and which were built without the prescribed building permit,
the highest Edict dated May 31, 1777 was published again
in the Circular order dated March 28, 1835.19

No new building may be built on the navigable rivers,
regardless of whether it is a mill or weir, no drainage of water
or water weir without a prior permission from the governorate.
But the permit may be granted only if the building is not found
harmful and if it does not interfere with the free navigation.
Whoever builds such a building without a written permission or
by other means than as was specified in the approved plan will
be required to demolish such a building immediately again. The
same result will apply to the persons who during the repair of
the weir increase its height or implement any alterations which

17
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siebenzigster Band (sechs und vierzigster FortseBungsband), welche die Gesefie vom 1. Januar 1845 bis Ende December 1845 enthilt Wien, 1847.
BenBraunmiiller und Seidel, k.k. Hofbuchhéndler, Graben, Sparcasse. P. 99.
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will interfere with the navigation. If anyone is delayed with the
ordered demolition or alterations of the situations which were
found to be harmful, then the demolition or alterations will be
initiated by the supreme Royal building directorate and the por-
tion of such expenses will be demanded from the infringer.

In order to prevent floods and other damage during the an-
nual ice movements, the millers and owners of water works
must start to pull out the transverse planks in the release gates
well on time. The infringer of this regulation shall be punished
by 50 guilders, of which two thirds will be paid to the informer
and one third will be paid to the navigation fund, and if a mali-
cious intent was found, the punishment will be more severe.
But in all cases the owner of the waterworks must always pay
the cost of clearing the riverbed caused by such neglect, or re-
place the cost to the navigation fund.

Inserting and attaching fishing baskets, trap pins, etc.,
must not interfere with the free shipping, otherwise these will
be immediately destroyed, the cost of the necessary clearing
will be paid by the infringer and depending on the circumstanc-
es such infringer will be adequately punished. This also applies
for the catching of salmon. It is not possible set up the salmon
traps on the navigable rivers without the gubernatorial permis-
sion. Existing traps must be either placed in the harmless state,
or if that is not possible, these must be removed. The owners
of salmon traps must clear the river from everything that fell
to the river during the salmon catching, or must reimburse the
navigation fund for the cost of clearing. If the river is inten-
tionally blocked by stones or other objects, the infringer will
be liable not only for the reimbursement of the cost for such
clearing, but depending on the circumstances will be punished
in excess of such liability.

Bridges, which are necessary for the return of horses at the
mills, weirs and other waterworks and that includes the existing
bridges and the ones which in the future will be found to be im-
portant, must be built and maintained by their owners at their
costs that much more when their works present an obstacle to
the returning horses. The navigation fund has an obligation to
cover only the costs for the support of the free navigation, but
not the costs for such facilities which are necessary because
of the existing buildings and for the benefit individual private
owners.

In order to assess the state of water impoundment and the
height of weirs, etc. the ferries, mills and other water projects
shall establish the signs of normal level or the water gauges
at the expense of the mill owners and the owners of water works
and ferries. For that the countryside will hire the Royal county
engineer and Prague will use the cooperation of the supreme
Royal building directorate. Finally, experience shows that by the
gradual placement and the increased height of thresholds,
placement of transverse planks, mounds of stones, etc., the
millers are increasing the height of weirs especially during re-
pairs, narrowing down the gate passages, altering the structure
of these waterworks in other directions calculated only for the
benefit of their mills, which reduces the amount of water for
free navigation, it creates shock waves and gravel sediments
under the weirs and passage gates, which makes the return of
boats more difficult.

It is now just about time that these injustices by the mill
owners were seriously prevented, and who according to these
highest decisions have absolutely no rights to the navigable riv-
ers reserved for the prince, and whose presence is tolerated only
to the extent in which they do not interfere with the navigation,
because for nearly a century the country authorities spent the
largest amounts on the regulation of navigation and the fruits
of their efforts will result in more vibrant navigation operated
on a larger scale and with the superior boats, and these efforts
should not be thwarted by the interventions of the millers. In
addition to that, as a result of the initiative for the introduction
of steamboat navigation, it was only the Decree of the Court
Chancellor of June 9, 1845, which ordered the removal of all
serious obstacles to navigation.

The imperial authority has an obligation to publish the
above general standards containing the orders to the knowledge
and compliance to all dominions, municipalities, owners of
mills located on the navigable rivers (Vltava and Elbe, from the
Vyssi Brod to the border with Saxony) and to all factory own-
ers, entrepreneurs and private individuals using any waterworks
for their business. The Imperial Regional Authority has been
ordered, that through all of its subordinate bodies, and namely
according to the Decree of January 28, 1815 through the
imperial county commissioners and imperial engineers, it would
start the strictest supervision, so that the millers and however
called entrepreneurs could not implement any alterations to
their waterworks, weirs, gates, culverts, etc., or could not in-
crease the height of weirs and thresholds, as has been extensive-
ly quoted in the aforementioned basic standards. Otherwise, it
will be immediately officially treated together with the building
directorate according to the highest Edict from the year 1777,
concerning the demolition of unauthorized structures and ob-
stacles to the navigation. The culprit will be punished with the
greatest rigor and will be immediately required to pay for the re-
sulting costs and the implemented official act will be described
in the detailed report sent to the Royal governorate.

The concerned nobility authorities will be required to ac-
curately supervise the millers and owners of any waterworks
and it will be up to the imperial office to track down their fail-
ures in this respect accordingly. Besides, it will be suggested to
the authorities that each structural work at the river and in
the river, whether it be a new construction or repair, must ob-
tain gubernatorial permit beforehand and that must be without
any exception, because even partial repairs of weirs or laying of
thresholds, etc. may cause a change slightly disadvantageous
for the navigation. In addition to that, any such construction
or alteration will be henceforth strictly controlled by the Royal
construction directorate and its subordinate officials, and may
be handed over for the use only if the inspections carried out
revealed that the structure or repairs are not harmful for the
navigation.

If the concerned local judge or juror sees or learns that the
miller or the owner of waterworks at the river or in the river has
built a new structure or a facility, drive or insertion of thresh-
olds, increased the height of weirs, etc., or has made any altera-
tion and innovation at the river or in the river, they shall notify
the regional office without delay and the construction will be
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immediately suspended and the arbitrary building contractor
will be penalized. The imperial authority is obliged to severely
punish the local judge and juror who are late with notifying
the regional office.

The imperial authority is obliged to report the current reg-
ulation in such a way that each municipality located at the
navigable river and where the concerned municipal court is
located, received a printed circular specimen of the region-
al authority, while simultaneously undertaking the measures
and supervision that each miller located at the navigable river
would receive one such specimen, which must be posted next
to the mill regulations in his mill. This regulation will be also
sent to carpenters, millers, construction foremen, masons and
others, with a warning that they cannot make any construc-
tion or repair of this kind (under the sanctions of investiga-
tion of them being builders without the permission under the
building code), unless they have an explicit permission from
the governorate with a confirmed plan to carry out such con-
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From the development of the Czech technical work. A collection issued on the 75™ anniversary of the founding the Association of the
Czech Engineers in Prague, 1940, compiled by Ing. Josef B. Stransky.

Den 24. November 1762. Schifmeister sollen sich bei Wasserfahrten keiner den Trunkergebenen Leute bedienen (Boatswains must
not employ any persons suffering from alcoholism), Verordnung Wien den 24. November 1762, Nro. 671 In: Sammlung aller k. k. Ver-
ordnungen und Gesetze vom Jahre 1740. bis 1780., die unter der Reierung des Kaisers Josephs des II. theils noch ganz bestehen,
theils zum Theile abgeéindert sind, als ein hilfs- und Ergéinzungsbuch zu dem handbuche aller unter der Regierung des Kaisers
Joseph des II. fiir die k. k. Erblinder ergangenen Verordnungen und Gesetze in einer chronologischen Ordnung. Vierter Band.
Wien, verlegt bei Joh. Georg Métzle k. k. priv. Buchhéndler, 1786.

Den 15. Mai 1766. Tariffe der Wegtonner Wassermauth in Prag (Rates of the Vytori water toll in Prague), Patent Bohmen betreffend
vom 15. Mai 1766, Nro 843. In: Sammlung aller k. k. Verordnungen und Gesetze vom Jahre 1740. bis 1780., die unter der Reie-
rung des Kaisers Josephs des II. theils noch ganz bestehen, theils zum Theile abgeéindert sind, als ein hilfs- und Erginzungsbuch
zu dem handbuche aller unter der Regierung des Kaisers Joseph des II. fir die k. k. Erblander ergangenen Verordnungen und
Gesetze in einer chronologischen Ordnung, Fiinfter Band, verlegt bei Joh. Georg Motzle k. k. priv. Buchhéndler, Wien 1786.

Den 20. Janer 1770. Schifffahrtordnung (Shipping regulations), Patent Wien 20. Janer 1770, Nro. 1156. In: Sammlung aller k. k.
Verordnungen und Gesetze vom Jahre 1740. bis 1780., die unter der Reierung des Kaisers Josephs des II. theils noch ganz be-
stehen, theils zum Theile abgeéndert sind, als ein hilfs- und Erginzungsbuch zu dem handbuche aller unter der Regierung des
Kaisers Joseph des II. fiir die k. k. Erblinder ergangenen Verordnungen und Gesetze in einer chronologischen Ordnung, Sechster
Band, verlegt bei Joh. Georg Métzle k. k. priv. Buchhandler, Wien 1786.

FortseBung der urspriinglich vom hofsecretir Joseph Kropatschek spiter vom hofsecretir W. G. Goutta redigirten Sammlung der
Gesefe im politischen, Cameral- und Justizsache, welche unter der Regierung Seinen k. k. Majestit Ferdinand des I. in den
simmtlichen k. k. Staaten erlassen worden sind, in chronologischer Ordnung. Herausgegeben von Franz Xav. Pichl, Registraturs-
Directions-Adjuncten der k. k. vereinigten Hofkanzler. Ein und siebenzigster Band (sechs und vierzigster FortseBungsband),
welche die GeseBe vom 1. Januar 1845 bis Ende December 1845 enthilt Wien, 1847. BenBraunmiiller und Seidel, k.k. Hof-
buchhéndler, Graben, Sparcasse.

See the Regulation and Decree No. 45 of the Royal Governor in Bohemia dated March 27, 1845. The Building Code for towns,
villages and countryside of the Czech Kingdom. As a result of the Supreme Decision of March 4, 1845, and with the repeal
of the Building Code of May 17, 1833, the following Decree by the Court Chancellor dated March 8, 1845, generally prescribes
the regulations concerning the construction in towns, villages and countryside and their exact compliance by the authorities and
population. Annex II. Rules for the removal of obstacles to navigation. In: FortseBung der urspriinglich vom hofsecretir Joseph
Kropatschek spéter vom hofsecretér W. G. Goutta redigirten Sammlung der Gesefle im politischen, Cameral- und Justizsache,
welche unter der Regierung Seinen k. k. Majestit Ferdinand des I. in den sdimmtlichen k. k. Staaten erlassen worden sind, in
chronologischer Ordnung. Herausgegeben von Franz Xav. Pichl, Registraturs-Directions-Adjuncten der k. k. vereinigten Hof-
kanzler. Ein und siebenzigster Band (sechs und vierzigster FortseBungsband), welche die Gesee vom 1. Januar 1845 bis Ende
December 1845 enthilt Wien, 1847. BenBraunmiiller und Seidel, k. k. Hofbuchhéndler, Graben, Sparcasse.
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Stigmata of the First Czechoslovak Republic

Petr Beranek*

Abstract

The text addresses the complicated development of the young Czechoslovak state in the period between two world wars taking into account the

issue of cohabitation of German minority and relations between Czechs and Slovaks, in particular.

Keywords: Czechoslovakia; Treaty of Munich; Autonomy; Czechs and Slovaks; Germans in Czechoslovakia.

Founding of Czechoslovakia

The Republic of Czechoslovakia was founded on the basis of
soon-to-be-dead multinational Habsburg monarchy. Officially,
it was founded on October 28t 1918, when the National Com-
mitteepassed the Act on founding of the independent Czecho-
slovak State.! Passing of this Act was preceded by the takeover
of Corn Warehouse in Prague aiming to prevent the export of
Czech grain to the front while letting the domestic people dying
from hunger. Subsequently, the Prague was flooded by the in-
formation that Minister of Foreign Affairs of Austro-Hungarian
Empire, Guyla Andrassy, accepted the conditions for peace of
the President of the United States, Woodrow Wilson, on Octo-
ber 27 1918. In Prague, this fact was interpreted as surrender
and collapse of Austria-Hungary. In fact, Andrassy’s declaration
contained only promise of provision of autonomy to nations of

Austria-Hungary, however, weaken monarchy was no more able
to face the internal pressure and started to collapse finally.?
Coup d’etat itself did not end by declaration of the inde-
pendent Czechoslovak State on October 28, 1918. The day
after, on October 29t 1918, negotiations were held with the
Austro-Hungarian governor in Prague, Julius Maximilian Coud-
enhove, on take-over of powers by the National Council. The
very same day certain issues occurred, when the military gar-
rison in Prague, (or, as the case may be, its pro-monarchy head-
quarters) tried to raise encounter with the National Council 3
Even more serious problem occurred in the North and East of
Bohemia, where local Germans founded “Deutschb6hmen”
and“Sudetenland” provinces.* In this way they tried to separate
a part of the Czech historical territory and include it into so
called German Austria (“Deutschdsterreich”)as autonomous

*
1

JUDr. Petr Beranek, Ph.D., Department of Legal History, Faculty of Law, University of West Bohemia, Pilsen, Czech Republic.

This Act was later published in the Collection of Acts under the No. 11/1918 Coll. Often it is denominated as take-over norm, as in its Articles 2 and
3 it stipulated that “any and all actual state and national acts and regulations remain in legal force” and “any and all municipal, state and regional bodies, state,
federal, regional and municipal in particular, are subordinated to the National Council and for the moment they act and work based on actual laws and regulations in
force”. In this way the continuity of both legal order and public administration was preserved (in the preamble of the above cited act it is stated that ...
to keep the continuity or actual legal order with the new one, in the way not to create chaos and to regulate the undisturbed transfer to the new state life ... ). Author of
the original wording was JUDr. Alois Rasin.

Point X. of conditions (of 14 in total) of the president Woodrow Wilson included the request that ,the maximum possibility of autonomous development
shall be provided to the nations of Austria-Hungary, the place of which amongst other nations we would love to preserve and guarantee.” - SOVADINA, J.: Ctrnict
bod@ prezidenta Wilsona (8. 1. 1918).Moderni déjiny. Vzdélavaci portdl pro ucitele, studenty a Ziky. [online]. (cit. November, 10, 2011). <http:/www.
moderni-dejiny.cz/clanek-ctrnact-bodu-prezidenta-wilsona-8-1-1918-123>; Not even the Decree of Andrassy expressively speaks about
the full independence when it say that “In response to the decree of president Wilson from 18" day of this month sent to the government of Austria-Hungary and
in line with the decision of presidents counterpart, to negotiate the issue of armistice and peace separately with Austria-Hungary, the government of Austria-Hungary is
honored to be able to declare that it agrees with both this as well as previous speeches of M. president as well as with his opinion described in the last decree on rights of
nations of Austria-Hungary as well as those of Yugoslavians.“ - Decree of Andrassy (1918). PiDr:. Petr Just, Ph.D. Metropolitni univerzita Praha Fakulta socidlnich
véd Univerzity Karlovy. [online]. (cit. November, 10™, 2011). <http://www.just.wz.cz/view.php?cisloclanku=2005010151>.

“Member of the National Council informed colonel in duty Feigel by phone, that he is aware what is about to happen and that the Czech army is prepared and that if
battle bursts out “you will be first to dies”. Men from the military headquarters were not even able to assume, if such speech is realistic or not. They could not omit the
Sfact that Romanian soldiers joined the Czechs and that the weights of powers on both sides is more than unsure. Maybe it was this assumption that lead to the stopping of
military uprising halfway and that it was defeated by words and look on the prepared Czech army.” - PEROUTKA, E: Budovani stitu 1. Ceskoslovenska politika
v letech poptevratovych. Praha : Fr. Borovy, 1933, p. 138-139.

In more detailssee KLIMEK, A.: Velké déjiny zemi Koruny Ceské. Svazek XIII. 1918-1929. Praha, Litomysl : Paseka, 2000, p. 29 an.

During the existence of Austria-Hungary, this was unofficial denomination of Cisleithania, after the disintegration of Austria-Hungary it was used for
certain period of time as denomination of territory items of the ex- Cisleithania with the dominance of German speaking inhabitants.
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unit. However, the attempt of the Austrian headquarters in
Prague to start riots was averted on October 30t 1918, or, as
the case may be, it was unsuccessful due to unwillingness of
Hungarian and Romanian soldiers to fight. On the other hand,
the crisis in the regions with strong German minority worsen
— apart of “Deutschbohmen”and“Sudetenland” provinces al-
ready mentioned above, the “Deutschsidméahren” province was
founded on November 3%, 1918, comprising German inhabit-
ants living in Southern Moravia. In the Southern Bohemia the
founding of regional unit called “Bohmerwaldgau” started.® As
the representatives of German minority insisted on creation of
own government and refused to become part of the Czechoslo-
vak State during the negotiations with the National Commit-
tee, the negotiations failed. The reaction of Czechs on the fail-
ure of negotiations was rather clear from the declaration of Mr.
A. Rasin (,,...there will be no negotiations with rebels. “7), however,
e.g. Mr. E. Benesfrom Paris repeatedly asked Prague to act cor-
rectly andin forthcoming way towards Germans, to keep better
negotiations position with powers of Triple Entente.®

Young Czechoslovakia reacted very quickly and rebelling
German provinces on the historical territory of Czech lands
were quickly and without major resistance controlled by the
Czechoslovak army. This takeover of control was successfully
finished in December 1918. Czechoslovakia considered, that
as a winning state it is entitled, based on the conclusions of the
agreement on armistice with Austria-Hungary, to take over the
control over “its recognized claimed territories if it is necessary to keep
the order or execution of military operations™ already before signing
the peace treaty.The selected way of operation was indirectly
approved also by the powers of Entente which, as least until the
holding of the peace conference considered it necessary, that

PEROUTKA, p. 187.

® ~ o

make you look nice ...
9 KLIMEK, p. 34

“I'would like to ask you to a) help Germans in the need with nutrition, as this is rather strongly asked from me here, b) help them with coal ...
However, it is definitely necessary to do something to show a good will to allies.” - in the same place, p. 196.

Czechoslovakia executes its sovereign power over the historical
lands of Czech Crown.!® In March 1919 the Czechoslovak gov-
ernment prevented the Czech Germans to participate in elec-
tions into the Austrian National Assembly. Some fights with the
Czechoslovak army occurred in several places during which 52
Germans died and more than 100 of them were injured.!! These
sad events strongly influenced the relations between Czechs
and Germans for a long time. On the peace conference in Paris
held the very same year,the powers of Entente endorsed the ex-
istence of the Czechoslovak borders with Germany and Austria
in the original historical borders, separatist attempts of Czech
Germans were therefore refused. This happened mostly due to
the economic, geographic, political, and security reasons.'?
Nonetheless Czechoslovakia was successful in suppressing
militarily the attempts of Czech Germans to break historical
borders of Czech Lands; the situation remained chaotic in Slo-
vakia, which officially joined Czechoslovakia on October 30,
1918 on the basis of the so called Declaration from Martin.'3
By this document, the Slovak political representation joined the
“linguistic and cultural-historical unique Czechoslovak nation”,
for which it asked the right for self-determination.!® Realisti-
cally seeing however, Slovakia was still under influence of old
power structures, gendarmerie, and army. The new Hungarian
government of count MihalyKaroly, which took the power in
Budapest on October 31*, 1918 immediately showed, it wishes
to be considered the government of the whole actual Hungar-
ian State, whereas it offered the autonomy for Slovakia to the
Slovak National Council as the representative of the Slovak
nation.!> However, the Slovak National Council refused this
offer and therefore it was clear, conflict will occur. Serious situ-
ation in Slovakia became also part of the program of the newly

SLADEK, M.: Némci v Cechach. Némecka mengina v éeskych zemich a Ceskoslovensku 1848-1946. Praha : PRAGMA, 2002, p. 27.

At the same time it would

From the report of S. Pichon: “The questions of the frontiers here at issue cannot be settled otherwise than by the Peace Conference, and for this purpose must be inves-
tigated by the Allied Governments at a very early date. The French Government, however, takes the view that the Czechoslovak State, in accordance with the recognition
granted to it by the Allied Governments, must have as its frontiers, until the decision of the Peace Conference, the existing frontiers of the historical provinces of Bohemia,
Moravia, and Austrian Silesia.” - see BENES, E.: My War Memoirs. London : George Allen &Unwin Ltd, 1928, p. 482; However, this approval was only
granted retrospectively to Czechoslovakia. “CSR started to occupy the border territory as soon as it was possible with regard to the situation and state of mzlttmy

forces.” - KLIMEK, p. 35.

AUBRECHT, R.: Volby do rakouského ndrodniho shromazdéni a 4. biezen 1919. Sokolovsko a vznik CSR 1918-1921, &ist 3.[online]. (cit. November,

10, 2011). <http://www.valka.cz/clanek_13303.html>.

“The Committee fully acknowledges that rather high number of Germans joined Czechoslovakia and this represented certain disadvantage for the future state. However,
the Committee unanimously considers that separation cyf regions with German inhabitants from Czechoslovakia would only expose Czechoslovakia to even higher risk and
would create big problems also for Germans themselves.” - SLADEK, p. 34; At the end, Czechoslovakia was able to reach confirmation of its original historical
borders to which also parts of so called FeldsbererGebiet, WeitraerGebiet, Thaya triangle and Hlu¢in area were added. On the other hand it lost a part
of Czieszin region, which were connected to Poland. Compare also: “The Republic was also granted the control over historical Czech Lands (including Egerland),
to which certain minor areas from Austria were added so called FeldsbererGebiet and WeitraerGebiet and Hlucin Region from Germany; furthermore Slovakia in borders
as we know them today and Carpathian Ruthenia. Abolished was the proposal for corridor between CSR and Yugoslavia and the conference refused to consider the issues

of Sorbs.” - KLIMEK, p. 64.

As stipulated by J. Méchyi - “And that moment the history played one of its paradoxical jokes. Nonetheless its sounds incredibly, Slovak politics in Martin still did not

know on October 30", 1918 that Czechoslovakia already exists two days. At the same time Hungarian state and power apparatus in Slovakia still worked and almost

nothing showed the possibility that the Austro-Hungarian monarchy is dead.” - MECHYR, J. Slovensko v Ceskoslovensku. Slovensko-teské vztahy 1918-1991.

Praha : Prace, 1991, p. 17.

1 Deklarécia slovenského naroda (tzv. Martinska deklaracia, 1918). PhDr. Petr Just, Ph.D. Metropolitni univerzita Praha Fakulta socidlnich véd Univerzity Kar-
lovy.[online]. (cit. November, 10™, 2011). <hetp://www.just.wz.cz/view.php?cisloclanku=2006071304>; Srovnej ta kéKOVAC, D.: Déjiny Sloven-
ska. Praha : Lidové noviny, 1998, p. 179-180.

15 For more details see KLIMEK, p. 36 an.
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elected temporary National Assembly in Prague in its session
in November and December 1918.

Czech army and gendarmerie was sent to Slovakia and
thanks to diplomatic struggle the territory of Slovakia was
steadily included into the newly founded State. However,
Bolshevik revolution under the leadership of Béla Kun burst
out in Hungary in spring 1919 and Hungarian Red Army was
able to occupy almost one third of Slovak territory within
rather short period of time from May to June 1919. Subse-
quently, Slovak Soviet Republic (“Slovenska republika rad”)
was declared in June 1919. However, after vehement ulti-
matum of Entente powers and after the intervention of the
Czechoslovak army, Hungarian army vacated the occupied
parts of Slovakia.!® Therefore we can conclude that even be-
fore the signature of the Versailles Peace Treaty and other
international acts having crucial importance for the existence
of Czechoslovakia, the territory of Czech lands and Slova-
kia was under the sovereign administration of Czechoslovak
bodies.

Final form of Czechoslovak borders was subsequently de-
termined by the below mentioned documents:

* Versailles Peace Treaty of June 28" 1919 (borders between

Czechoslovakia and Germany);

* Saint Germain Treaty of September 10, 1919 (borders

* Trianon Treaty of June 4™, 1920 and decision of the
Supreme Council of June 12%, 1919 (borders between
Czechoslovakia and Hungary);

* Decision of Council of Ambassadors of July 28, 1920 on
Cieszin Silesia, Orava, and Spi$ (borders between Czecho-
slovakia and Poland);

¢ Severs Treaty of august 10t 1920~ non-ratified (borders
between Czechoslovakia and Romania, documents the
whole border line of Czechoslovakia).

With regard to the state form of Czechoslovak State, this
was not completely clear in the moment of its founding. Act
No. 11/1918 Coll., on founding of independent Czecho-
slovak State, in its Article 1 stipulated that “State form of
Czechoslovak State is to be determined by the National Assembly
in cooperation with the Czechoslovak National Council in Paris.”
Nonetheless, it resulted already during the negotiations of
the delegation of the National Council leaded by K. Kramaft
and E.Benes as the representative of the Czechoslovak Na-
tional Council, held at the end of October in Gencve, the
Czechoslovakia will be republic.!” However we have to add,
that even the temporary Constitution passed by the plenary
session of the National Council on November 13, 1918(Act
No. 37/1918 Coll., on temporary Constitution), let the issue

between Czechoslovakia and Austria, annexation of Car-
pathian Ruthenia to Czechoslovakia);

of the future state form of the Czechoslovak State rather open
for potential change as it did not stipulate the state form of
Czechoslovakia at all.'

«

16 However, Slovaks themselves paradoxically in some cases did not agree with the actions of Czechoslovak army (composed mostly of Czechs) when ...
Slovak nation provided in battle against Hungarian less support to Czech soldiers and government of Srobdr, than expected. In municipalities, where there were Hungarian
priests in parish office — they number is assumed to be about 1 000 — the Czechoslovak army faced more or less distrust and disapproval. And Czechs, amongst whom there
was rather high number of anti-clerical, enemies of Catholic Church, had no sensitive attitude to religious feelings of Slovak Catholics. There was too much distrust at the
founding of CSR.” - MECHYR, p. 25; However, we have to add, that “Czechoslovak army was not able to face the pressure of Hungarians and again it was Benes
in Paris who had to intervene. He had to face the displeasure resulting from the adventurous acting of Czechoslovaks, nonetheless he was able to make Entente to issue the
declaration first requesting Hungarians to stop their proceeding. Béla Kun, leader of Hungarian Soviets reacted by instruction to found the Slovak Soviet Republic imme-
diately [...] Czechoslovakia made counter-steps. It reorganized the army [...] As late as sever standpoint of diplomacy in Paris brought emythmg to an end: armistice was
executed and Red Army had to vacate Slovakia by July 5%, 1919. Tvo days later the Czechoslovak army finished the take-over of the territory.” - KARNIK, Z.: Ceské
zemé v éfe prvni republiky (1918-1938). Dil prvni. Vznik, budovini a zlat4 léta republiky (1918-1929). Praha : Libri, 2003, p. 47; However, forcing
Hungarian out from Slovakia had crucial impact on later relations between Czechoslovakia and Hungary. During the whole intra-war period Hungary
acted as enemy of Czechoslovakia and tried to reach revision of agreements. Still after the World War Il in October 1947 while execution the ratification
of Czechoslovak-Hungarian Peace Treaty by the Czechoslovak National Assembly (NA), we could hear the following: “Amongst of all the peace treaties it
is the peace treaty with Hungary that interests our people most. It is our neighbor and we would like to live with it in peace in the time of peace and calm. For reach this,
however, it is necessary: that Hungary proves that it really started its way of real democracy and that it seeks good relations with its neighbors as well as to Czechoslovakia.
Here we have to wait for acts. Words are not enough for us, as the hundreds of years of our history show us that Hungarians always were and unfortunately still are
enemies of our state. We are and will be to believe them, but only acts can convince us about it. (Applause.) It is necessary that Hungarians show us that they interrupted
any and all relations with the Hungarian foreign propaganda, with Hungarian reaction, and Hungarian revisionism, which still actively works abroad and not long time
ago still had connections and relations with home. We ask Hungary to stop any and all revisionism and that it keeps all its obligations arising from the peace treaty. Our
state and our government have certain understandings for all troubles and submitted objections of Hungarian government. We made certain compromises, deadline was
extended, limits have been decreased, but Hungariﬂns shall not understand this compromises and our good will as our weakness. (Applause.) If Hungary shows a good will,
we will certainly be willing to cooperate.” - Stenographic protocols (74™ meeting, Wednesday, October 1%, 1947). Digitilni repozitar. Spolecnd cesko-slovenski
digitalni parlamentni knihovna. Ustavoddrmé Nirodni shromdzdéni republiky Ceskoslovenské 1946-1948.[online]. (cit. November, 10, 2011). <http:/www.psp.
cz/eknih/1946uns/stenprot/074schuz/s074004.htm>; Therefore it is clear that Hungarian revisionism was not completely dead not even after the World
War II; About the peace treaty with Hungary see e.g.: STEPAN, M.: 10. tnora 1947 - podepsna Ceskoslovensko-madarska mirova smlouva. Sror-
nost. Ubiestconcordiaibiestvictoria. [online]. (cit. November, 10, 2011).<http:/www.svornost.com/2010/02/kalendarium-10-unora-1946-%E2%80%93-
podepsana-ceskoslovensko-madarska-mirova-smlouva>.

17 Compare: PEROUTKA, p. 227 an;; BELINA, P A KOLEKTIV: Déjiny zemi Koruny Ceské 11. Praha : Paseka, 1992, p. 158; PEJRIMOVSKY, J.:
Sesazeni Habsburkd a vyhlaseni republiky. Kruh pritel blahoslaveného Karla 1. strdnky o historii, politice, mordlce, ndboZenstvi, modlitbé a rodiné.[online]. (cit.
November, 10™, 2011). <http:/mariaterez.sweb.cz/i034.html>

18 Nonetheless expressive provision regarding the state form of Czechoslovakia was missing. Its republican form arose amongst other things from provi-
sion of Section 13 of the Temporary Constitution, which stipulates that “Judgments and ﬁndings of courts are issued in the name of the republic.” For certain
part of politics however, it resulted from the pr0V1510n of Section 7 which stipulates that “Office of the president shall last until the moment, when the new
head of state will be elected based on the final Constitution.” that the republic form of the state is still temporary — see MALY, K.: D&jiny ¢eského
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The same as certain other newly founded Central-European
States, also Czechoslovakia was composed of several territorial
units with different developments from the point of view of law
and legal order. In the case of Czechoslovakia we speak about
the state, in which legal dualism actually existed.! Czech histo-
rical lands, as the actual part of the so called Cisleithania, took
over, as stipulated by Article 2 of the act no. 11/1918 Coll., the
actual Austrian written law, whereas Slovakia and Carpathian
Ruthenia as previous parts of Hungarian Kingdom (Transleitha-
nia) took over the Hungarian common law system. On July 30,
1919 already, Ministry for unification of law and organization of
administration (Ministry of unifications) was founded in Prague
based on the Act No. 431/1919 Coll., on the office on unifi-
cation of law and organization of administration. It existence
was planned as temporary, whereas after unification of law and
administration in Czechoslovakia, it ought to be cancelled.20
However, the struggle for unification was not successful during
the interwar era, and the unification was successful only in the
case of unification of public administration organization (Act
No. 125/1927 Sb., on organization of public administration).?!

Czechs and Slovaks, we can doubt if this “resolution” of found-
ers of the Czechoslovakia was really fulfilled.?? During the first
years after the revolution Slovaks were thankful for the help of
Czech officers, teachers, gendarmes, and professionals, without
whom it was impossible to imagine the consolidation and calm-
ing of economic, political, and public life in Slovakia. However,
the softly-softly attitude of Czechs did not change too much
even in the time, when the generation of people with university
education or other professionally educated persons grew up in
Slovakia, which was able to start to take care of the tasks actu-
ally entrusted to Czechs itself.?3 Slovaks steadily developed into
independent nation; however, the majority of Czechs was not
able to recognize this fact in time and Prague still tended to view
Slovakia as baby which needs to be lead and checked and who
shall not make anything by its own, unless previously passed or
approved.?* It is more than apparent, that after the consolida-
tion of situation in Czechoslovakia and the first emancipation
of Slovak nation during the 1920s, there was ideal time for the
Czech political representation to express its good will and make
certain compromises towards Slovaks, or, as the case may be, to

open the discussion on potentially more just state arrangement
of the Czechoslovak State. Maybe the Czech political repre-
sentatives were discouraged to do this step due to the fear that

Slovakia on second track
Nonetheless Czechoslovakia was declared as the State of

18 cont. g geskoslovenského prava do roku 1945. Praha : Linde, 1999, p. 273; Compare also: “Only Kramdr, amongst all the other Czech delegates in Genéve, dec-
lared himself as supporter of monarchy. Nonetheless the Russian dynasty was already dispersed, he would like to see some of its grand-duchesses on the Czech throne, also
due to the fact that he expected the soon-to-come revival of Russia and wanted to prepare the best relations with it. He described his ideal of democratic kingdom based on
English example. However, he soon submitted to the majority. Other delegates accepted the opinion of the foreign resistance and declared their will to found the republic.” -
PEROUTKA, p. 228; However, republican form of the state was never disputed later and the Constitutional Deed of 1920 introduced by the Act No.
121/1920 Coll. stipulated in provision of Section 2 clearly that “Czechoslovak State is democratic republic, the head of which is clected president.”

19 In the time period from January 1920 until May I*t, 1921, we can speak about legal trialism as in the area of Hlué¢in region connected to Czechoslova-
kia from Prussian Silesia the Prussian law applied. Just for comparison, Poland was in even more complicated situation as it had to cope with Prussian,
Austrian, Russian and French legal system.

20 Tt was cancelled on December 115, 1938 however not thanks to the successful termination of unification of Czechoslovak law, but due to the events
after the Munich crisis. The Ministry of unification was renewed in the 1946 and cancelled by the government regulation No. 159/1950 Coll. of
December 19, 1950, by which the number and scope of the individual Ministries was changed. At that moment however the unification was already
successfully finished in all branches of law, except of the labor law.

21 Based on this Act, four regions were founded in Czechoslovakia — Czech, Moravia-Silesia, Slovak, and Carpathian Ruthenia. The individual regional
office were founded (with 120, 60, 54, and 18 members), regional committees (executive bodies of the regional offices, in all cases 12 members) and
offices of regional presidents (regional presidents were nominated by the President of the republic and were submitted to the Ministry of Internal Af-
fairs).

22 Certain issue at the beginning of the common state was represented by rather low numbers of Slovak representatives present in the NA called based
on temporary Constitution (Act No. 37/1918 Coll.). This NA was founded by changing the actual National Council and extended based on so called
“Svehla’s key” (results from the last elections to the Empire Assembly of 1911 were taken into account). Of total of 256 representatives, Slovaks had
only 40, whereas some of them could not even participate on negotiations held in Prague as they dealt with acute issues of Slovakia connected with
the complicated political situation on place. Certain Slovak mandates were also held b Czechs. Compare: “As there were not established political parties in
Slovakia and division from 1911 could not be used, Slovaks were considered unique political organization while dividing the mandates. Mandates were provided to those
Slovaks, who were determined by Slovak leaders cooperating with Prague at that time, Srobir in particular. Also some Czech received Slovak mandates, known as promot-
ers of Czechoslovak unity (e.g. professor of literature Jaroslav Vicek, engineer Zaruba-Pfeffermann), and later also some Czech political persons, who were not members of
any Czech political party and belonged to the Assembly due to their importance (dr. Eduard Benes, dr. Alice Masarykovd). Slovak mandates were therefore used as reward
or as solution of tricky situations. This is the proof of the fact that the Slovak political situation was not considered sufficiently developed. Otherwise no one would dare to
act like this.” - PEROUTKA, p. 261-262; The number of Slovak representatives was increased by 14 based on amendment of Temporary Constitution
of spring 1919 (see Act No. 138/1919 Coll., by which the Section 1 of the Act of November 11t 1918, No. 37 Coll., on temporary constitution) was
changed; therefore later the National Assembly had 270 representatives in total.

In the period of years 1910-1930 the number of Czechs in Slovakia increased more than ten times — “Meanwhile at the last Hungarian census in 1910

there were only 7 556 Caechs in the northern regions only partially corresponding to the territory of Slovakia, in the 1921 there were already 71 733 Czechs and in the

1930 their numbers increased to 120 926.” RYCHLII( J.: Cesi na Slovensku 1918-1938. Obnova.sk. Pamiatky, remesld a zbierky. [online]. (cit. November,

10t, 2011).<http:/www.obnova.sk/clanok-1487.html&mode=thread &order=0&thold=0>.

Compare: “Czechs demonstrated inappropriate paternalism against Slovaks nonetheless it was based only on sincere effort to help younger brother. This was also demon-

strated in the refusal of Slovak autonomy movement. M. Hodza e.g. proposed to call the Slovak Assembly which would declare Czechoslovak state unity and its members

would be members of Central parliament. However, this proposal was refused by A. Rasin due to centralism of the state.” - KLIMEK, p. 37.
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Slovak autonomy would support and inspire Czech Germans
to call for their own rights more strongly.?> Therefore it system-
atically and for long time refused Slovak requests, whereas it
rigidly stand on its Czechoslovak concept and refused to admit
that Slovaks are full and independent nation.2¢ Therefore, dur-
ing the era of the first Czechoslovak republic the Czech politics
was not able to overcome the fiction of Czechoslovak nation
and acknowledge the independence of Slovak nation on politi-
cal arena.?” This negligible potential of empathy of Czech poli-
tics was more and more viewed as demonstration of superiority
and arrogance in Slovakia, mostly by the politics and voters
of Hlinkova slovenska Iudova strana (HSLS - Hlinka’s Slovak
Popular Party). This fact steadily developed into anti-Czech at-
titude in many Slovaks.?®

Imbalance of Czechs’ attitude towards Slovaks demonstrat-
ed amongst other things also on government level. Slovaks usu-
ally occupied only 2 or 3 ministries in the governments of the
first Czechoslovak republic, which was at least one place less
than adequate with regard to the number of Slovak inhabit-
ants.?” Crucial ministries (Ministry of Foreign Affairs, Ministry

of Defense or Ministry of Internal Affairs) were granted to Slo-
vaks only exceptionally or not at all. The post of prime minis-
ter was granted to Slovak hands in the 1935 for the first time
when Milan HodZa became prime minister. The representation
of Slovaks in central bodies was very low. “As counted by members
of Popular Party in the 1936 (and the office of the president of the
republic in the 1934), of the total of 10825 officers or clerks positions,
Slovak had only 123 or even less [...], i.e. a bit more than 1 %.”3° It
results from this data that participation of Slovaks was, at least
on the level of central bodies, definitely insufficient.

Disputes between Czechs and Slovaks existed also in the
language issues. Based on Constitutional Deed of 1920, the of-
ficial language in Czechoslovakia was “Czechoslovak language”,
which was merely a fiction; however it was to be understood as
Czech or Slovak, i.e. languages of both branches of “Czecho-
slovak nation”, Czechs and Slovaks.?! In reality however, Czech
language dominated in many Slovak offices, as incoming Czech
officers simply used Czech as their mother tongue.

If we will have a look on the cohabitation of Czechs and Slo-
vaks from economical point of view, Slovakia remained in the

% E.g. already in the 1921 V. Tuka elaborated based on proposal of A. Hlinka denominated “Proposal of federative deed of the Czechoslovak Federative
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Republic” (so called Tuka’s Constitution). This document was submitted to the Chamber of representatives on January 227, 1922, but this one did
not discuss it. For more details see SLUSNY, J. (ed.): Obraz slovenskych dejin. Zbornik dokumentov k dejindm Slovenska a Slovikov (2). Praha : 2008, p.
140 an. [online]. (cit. November, 10™, 2011). <http://slusny.aspone.cz/default.aspx?pg=0ef2b0fb-c936-473a-aa14-91666028314d >; Great affair was
stared in January 1928 due to other Tuka’s activity — in the Slovik newspaper there was an article published on January 1%, 1928 under the name “The
tenth anniversary of Declaration of Martin”, which informed about alleged secret provision, from which it should result the connection of Slovakia to
Czechoslovakia for trial period of 10 years. Therefore, on October 30" 1928 Slovakia ceased to be part of Czechoslovakia if the supreme representa-
tives do not decide otherwise. Due to this Tuka was accused of high treason and espionage for the benefit of Hungary and on October 5%, 1928 Tuka
was sentenced to 15 years of prison. For more details see KOVAC, p. 192; To this theme compare: “When we read the declaration of Slovak nation of October
30, 1 918, we can hardly imagine that some precise amendment is passed based on such vague document — there is not a word about the Czechoslovakia in that docu-
ment.” - MECHYR, p. 41; Compare also opinion of S. Faltan on the situation in Czechoslovakia in 1919, after departure of the leader of Popular Party,
A. Hlinka, to Paris, where he fought for the autonomy of Slovakia: “Also international respect played its role here, as Polish and Hungarians led furious campaign
against Czechoslovakia during the peace conference. Thcrefow the actual Slovak issue in Czechoslovakia remained rather unspoken. - FALTAN, S.: Slovenska otazka
v Ceskoslovensku. Bratislava : Vydavatelstvo politickej literattry, 1968, p. 68; To make the picture complete, we have to add that Hlinka’s desperate
“Paris trial” was unsuccessful and Hlinka was arrested, investigated and later interned due to it after his return. Compare: “Illegal actions of the representa-
tive of RNS finished in general catastrophe. The Supreme Committee did not accept it at all and based on intervention of StefanOsusky (Benes was absent) the delegation
was Imnned ﬁam Paris, Czechoslovak government declared that such act is in breach with mandate of a representative, and Slovak club of the Assembly clearly refused
Hlinka ...” - KARNIK, Ceské zemé v éfe prvni republiky (1918-1938). Dil prvni, p. 78-79; CAPKA, E: De]mv zemi Koruny ceské v datech. XI. Léta
prvni i druhé republiky a protektoratu. Nakladatelstvi Libri. [online]. (cit. November, 10, 2011). Label “8. ffjna“. <http fwwwlibri. cz/databaze/dejiny/
text/t89.html>.
Compare: “However, the official Czech policy did not take these changes into consideration and stood on Czechoslovakism i.e. on the theory of one single Czechoslovak na-
tion.”- KAPLAN, K.: Pravda o Ceskoslovensku 1945-1948. Praha : Panorama, 1990, p. 159; Convinced advocates of the theory of single Czechoslovak
nations were amongst others also the first and the second president of Czechoslovakia, T. G. Masaryk and E. Benes.
E Peroutka justified the refusal of Slovak autonomy as follows: “Autonony cannot be granted until at least one elections prove that the citizens are able to send
majority lopal to its own state to its assembly. We have seen however how Slovaks themselves fear their own Slovak Assembly ...” - PEROUTKA, E: Budovani statu
3. Rok 1920. Praha : Fr. Borovy, 1936, p. 1605.
Warning from haughty attitude of Czechs against Slovaks is clear from words of E X. Salda: “Nothing would be more fatal than if Czechs would like to play
the role of some cultural colonizers in Slovakia or promotes of culture. Slovakia is old cultural land — its visual popular culture for example is absolutely unique in the
whole Europe, there is nothing comparable to it, and its intelligence is not worse than our own. It is rather the other way round. And I would understand of Slovaks would
be offended by such attitude. I would like to stress to all those who are in Slovakia that they enter the land consecrated by big creation, struggle, work, heroism of the past
and presence, and that they should rather follows and learn and follow than teach and repair. We have to enter with our heads uncovered into the land of Hviezdoslav
and Stefiinik. And we shall speak in whisper. Due to the respect to all those dead heroes, who came from this country to let our own land grow in time of our misery. If we
realize this clearly, we will understand that if we give anything to Slovakia today, we pay our very old and very big debt. Afterward, we will be equal.”™ - SALDA, E X.:
Kritické projevy 11. 1919-1921. Praha : Ceskoslovensky spisovatel, 1959, p. 160-161.
This data to certain extent corresponds to the e.g. information deduces from Benes’s memories V. Srobér - Slovaks should have 4 Ministers in the
government based on the agreement of Gentve (Stefanik, Ivanka, HodZa and Srobér). For more details see SROBAR, V.: Oslobodené Slovensko. Pamiiti
z rokov 1918-1920. Zvizok prvv Praha : Cin, 1928, p. 215 an.
KARNIK, Z.: Ceské zemé v éfe prvni republiky (1918-1938). Dil druhy. Ceskoslovensko a ¢eské zemé v krizi a v ohrozen (1930-1935)., Praha : Libri,
2002, p. 174.
E.g. pulzsuant to the Act No. 139/1919 coll., on publication of Acts and regulations, Acts were published in Czech and subsequently they were officially
translated into Slovak. Amendment introduced by the Act No. 500/1921 Coll. already speaks about “Czechoslovak language”; “Czech and Slovak version
of the official language shall be considered equal.” - KLIMEK, p. 148.
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period between the word wars in comparison with the Czech
territories very underdeveloped with regard to the industry and
the economy relied mostly on agriculture. Slovakia was strongly
hit by the economic crisis in 1921-1923. “Meanwhile in the Czech
Lands it leaded to the rationalization of production, in Slovakia certain
industries almost ceased to exist. As only few branches existed here in-
cluding the whole production process up to the final product, the inter-
ruption of business with Hungary influenced local businesses much more
than production plants in Czech lands which lost their markets in the ex-
monarchy.”32 Processing industry was underdeveloped and there-
fore Slovakia played the role of raw material basis for the Czech
lands. Similar applies also for the working power — Slovaks very
often left to work in Czech Lands, namely to less qualified posi-
tions, generally as workers or laborers. This caused also certain
social friction as Slovaks were willing to work for less and work
more than Czechs.33

The above mentioned summary is not very positive for
Czechs. However, we cannot interpret these facts independently
and in negative view without further consideration of also other
parts of the cohabitation of Czechs and Slovaks. In the inter-war
period Czechs significantly contributed to the both cultural and
political development of Slovakia.** Cohabitation with Czechs,
with their culturally and democratically more developed soci-
ety represented a drive and possibility for free demonstration
of national identity in all aspects of life for Slovaks. Therefore
we have to mention, that nonetheless many issues existed most-
ly in political level, cohabitation with Czech had reviving and
positive impacts on Slovak nation. Anything similar would be
impossible in Hungary. This unexpected level of Slovak revival
however collided in certain extent with the concept of unique
Czechoslovak nation, as it reinforced and profiled Slovak na-
tion, and not Czechoslovak one.?

Finally, in the inter-war period the above mentioned resulted

into situation, when our parliament democracy so often and
pompously used to describe Czechoslovakia in this period, sys-
tematically suppressed and frustrated the struggle of emancipat-
ing Slovaks to reach autonomy which is in contradiction to dem-
ocraticprinciples. However, due to this rather risky play of Czech
political elites Czechoslovakia steadily lost its support from
Slovaks. Logically, they turned towards an alternative promis-
ing independence, acknowledgement and future to Slovaks -i.e.
mostly to Slovak members of Popular Party under the leader-
ship of A. Hlinka. His successor, ]. Tiso, gained the autonomy
for Slovakia. Moreover, the gaining of autonomy became only a
starting point for other base — full Slovak independence, none-
theless it was not planned originally. Under the influence of the
geopolitical situation in the Central Europe at the end of 1930s
this because a fact (independent Slovak republic was founded
under the pressure of Germany on March 14, 1939).36

Curse of the first Czechoslovak republic — national
minorities

As already revealed above, Czechoslovakia was founded
on ruins of Habsburg monarchy. This disappearing state unit
was famous thanks to its multinationality and Czechoslovak
Republic smoothly took this tradition over. Beside Czechs and
Slovaks Germans, Hungarians, Polish, Rausens, Jews, and sev-
eral other minor other national or ethnical minorities used to
live in Czechoslovakia. The most significant was the ration of
ethical Germans who e.g. based on the results of census in 1921
formed almost one third of inhabitants of historical Czech
Lands (more than 3 million people) and exceeded therefore the
number of inhabitants registered as Slovaks (or as the case may
be Slovak branch of Czechoslovak nation)37).3® “Hungarians,
and Germans, in particular;, who exceeded the Slovaks in number in the

32 KARNIK, Ceské zemé v éie prvni republiky (1918-1938). Dil druhy, p. 42.

33

34

3

v

3

=N

37

Compare: “The more east you went, the more agrarian was the character of the state. At the same time starting from Slovak borders the underdevelopment was more and
more apparent and economic performance decreased as well as quality of roads, electrification, ete.” - KLIMEK, p. 95.

S. Faltan say to this: “... Czechoslovakism — Czech chauvinism was the same enemy due to its negation of existence of Slovak nation as the Hungarian chauvinism
before 1918. However, to the contrary of the Hungarian chauvinism which deprived us of both (national) freedom as well as civil democracy, Czechoslovakism offered
civil (bourgeois) democracy and this very condition in cooperation with Czech progressive powers in Slovakia supported also quick development of national life. Principles
of democracy were more developed in the Czech society as well as in the Czech political structure. State relationship with the Czech nation and help of its progressive and
revolutionary powers helped to create basis and hope of potential state idea of Czechoslovakia based on equality. Nonetheless all the negative sides, especially in the national
issue, the cohabitance in one state brought also items of democracy and progress into Slovak society as well as the opposite of the Czechoslovakism — quick development of
the national self-confidence.” - FALTAN, Slovenska otazka v Ceskoslovensku, p. 87.

Slovak Revival demonstrated amongst other things also in spread of education in Slovakia, should, according to the advocates of the idea of unique
Czechoslovak nation, help to its consolidation. In fact it helped to strengthening of the national perception of Slovak independent nation. Compare
with the opinion of A. Prazak, who was not very inclined to this development: “Hungarian framework was cancelled, however in Slovak mentality remained
the hypertrophic cult of provisialism, Slovak language, Slovak nationality, and it was not able to align with the new state framework. Hungarians, who discovered this
Slovak inclination towards provincial specifics, supported Slovak nationalism and refusal of everything not coming directly from Slovak territory and not speaking the
local language in such a way that in general public they created certain form of xenophobia against any and all non-domestic elements and this xenophobia turned mostly
against the Czechs who moved into Slovakia after the revolution. [...] Slovak old fashioned nationalism constantly fighting agmnst someone else and some leader change
its direction in these circumstances and as it worked against Hungarians before, now it starts to demonstrate against Czechs.” = PRAZAK, A.: Ce§i a Slovaci. Praha

: Statni nakladatelstvi, 1929, p. 182.

“Slovaks proved what the modern nations can do while growing: they used their rights with vigor that nations already using their rights for centuries can only admire.” -
KARNIK, Ceské zemé v éfe prvni republiky (1918-1938). Dil druhy, p. 182.

Certain traces of concept of the unique Czechoslovak nation (theory of Czechoslovakism), i.e. of the idea that Czechs and Slovaks are the only one
nation speaking two different dialects of the Slavic language can be traced back to e.g. effort of E Palacky on the session of Constitutional Assembly
in Kroméfiz in January 1849, when Palacky spoke about the need to create 8 territorial units within Austria- -Hungary, one of which (denommated
“Czech lands”) included also territory of Slovakia. Majority of then Constitutional Committee considered this request as "illusory and fantastic” - see
KORALKA, J.: Frantisek Palacky (1798-1876). Zlvotopls Praha : Argo, 1998, p. 313-314; URBAN, O.: Ceska spolecnost 1848-1918. Praha : Svoboda,
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new State, were considered national minority. 39

Czech became rulers in their own state after almost three
hundreds of years of German dominance and Slovaks were in
such situation for the first time ever.** However, such change did
not only bring advantages, as Czechs in particular felt chosen to
change roles with Germans and rule them.*! On one hand such
attitude is understandable, Czechs and Slovaks after long strug-
gle gained what they deserved; however, on the other hand this
attitude was dangerous and based very instable situation for
integrity and compactness of the Czechoslovak State, in which
part of citizens started to lose (or even worse never felt) sense
of belonging to this state and steadily started to look over the
Czechoslovak borders where they searched “their own kind”, or
as the case may be, stared to incline towards revisionism. The
possibility of cooperation between Czechs and Germans was
e.g. weakened already by passing the Act No. 122/1920 Coll.
(so called “Act on language”) which stipulated in its Section 1
that the state language in Czechoslovakia is the “Czechoslovak
language”. 42

Nonetheless, Czechoslovakia was democratic state, this de-
mocracy was not very included towards the political coopera-
tion with ethnic minorities. After all, similar attitude was and
is usual in the case of many other nations liberated from the
foreign dominance - it is usually characterized by certain in-
toxication by victory.*> Absolute majority of political parties
in Czechoslovakia was organized on national basis and coop-
eration between Czech and Slovak political parties on one side

and German, Hungarian or Polish parties on the other side was
often very problematic. This resulted into situation, when these
parties searched for support elsewhere - in Berlin, Budapest or
Warsaw. As demonstrated later, this “over-border cooperation”
had fatal consequences for Czechoslovakia in late 1930s. The
fear of the Czech political representation from potential in-
crease of German influence in Czech Lands fully demonstrated
rather soon after the founding of the independent state in con-
nection with the necessity to re-organize the system of public
administration in Czechoslovakia. Nonetheless the National
Assembly passed the Act Mo. 126/1920 Coll., on establishment
of regional and district bodies in the Czechoslovak republic (Re-
gional act) on February 29t 1920, it never enter into force for
the Czech lands.** Part of Czech politics (and of course also of
the Czech public) strongly criticized the fact that within histori-
cal Czech Lands some regions should have been founded having
German majority (e.g. Karlovy Vary or Ceska Lipa). At the end
this was one of reasons, why the Regional Act was not success-
ful in Czech lands and administrative reform from the 1927
(executed based on so called organizational act No. 125/1927
Coll.) preferred the division into lands.

Inability of Czechoslovak State to integrate minority na-
tions successfully into the administrative and political life of
Czechoslovakia, or, as the case may be, fear to concede greater
share on power in the state to these nations leaded in 1930s
to their radicalization supported also by the impacts of the
Great Economic Crisis and non-democratic development in the

37cont. 1982, p. 75; However the theory of Czechoslovakism helped a lot at the end of the World War I when it was used by T. G. Masaryk, E. Bene$ and

3

»

39

4

S

4

4

)

43

44

other representative of the idea of the independent Czechoslovak state as one of arguments against the winning powers why common state of Czechs
and Slovaks should be founded (e.g. it was important argument for separation of Slovak territory from the mother Hungary and its connection with
Czech Lands). However, certain Slovak authors mean, that this fiction on unique Czechoslovak nation was rather misused to enforce the power and
political dominance of Czechs in Slovakia. Compare e.g.: “Masaryk did not consider the Czecho-Slovak cohabitance as proceed of common life of Czech and Slovak
nations. He considered it the tool for return (inclusion) of Slovaks into the arms of Czech nation as he refused the idea of existence of Slovak nation. Masaryk did everything
to inform about string hungarization of Slovaks both abroad as well as at home in Bohemia, but not for the benefit of Slovaks as a nation. He was interested, as he wrote
in 1904 to the Nase doba newspaper, in one quarter of our nation living under foreign rulers...” - FALTAN, Slovenskd otazka v Ceskoslovensku, p. 74.

Number of inhabitants with Slgvak nationality based on the data available in the 1921 was 1 976 824, Germans were 3 195 820 - for more details see
Historickd statistickd ro¢enka CSSR. Federdlni statisticky Gfad. Praha : SNTL, 1986, p. 826.

Ukonéené védecké projekty - archiv - RM 04/01/10. Politika ¢eskoslovenskych vldd vii¢i ndrodnostnim menginam 1918-1938. Ministerstvo zahranicnich véci.
[online]. (cit. November, 10, 2011). <http:/www.mzv.cz/public/7/af/f/637455_546714_NAR_MENS_MONOGR 20 _stran.pdf>.

However, the concept of common State of Czechs and Slovaks suffered from the apparent dominance of Czechs to which Slovaks could hardly resist
either from historical reasons or due to the absence of educated masses. “...by founding of Czechoslovakia, everything Czech changed into Czechoslovak but it
mostly remained Czech. The new State was presented as renewed referring formally to the Czech statehood as its historical basis. References to revenge for the Bild Hora
battle and other similar examples from the history connected with Husites movement or national renaissance were comprehensible only for the Czech public. Slovak char-
acter was completely lost in this attitude. “ - in the same place.

This issue was accurately described by K. Krofta: “Czechoslovak Republic and its state system — I could certainly say in my lecture in May — is the result of work
of Czech and Slovak citizens done without the presence and almost against the will of its German inhabitants. Both the previous Czech State as well as the Czechoslovak
republic based on its roots was founded by Czechs nonetheless with the help of their Slovak brothers, who were separated from the common national tribe for centuries.
And similarly as the ancient Czech State, which was nonetheless many German influences present in it, basically State of Czech nation, expression of its will and tool for
the execution of its historical mission, also Czechoslovak Republic has such importance for the Czechoslovak nation. Created by member of Czechoslovak nation, based on
their will and work, their merits and sacrifice, according to their dreams and ideas, it is basically founded to make them possible to life full national life.” - KROFTA,
K.: Némci v ¢eskoslovenském stdté. Praha : Orbis, 1937, p. 7.

“...Czechs who were certainly against the introduction of official language in the pre-war Austria, immediately found this necessity out in their own state.” - SLADEK,
Némci v Cechdch. Némeckd mengina v ¢eskych zemich a Ceskoslovensku 1848-1946, p. 45; provision of Section 2 of the Act No. 122/1920 Coll. only
permitted to use the language of the national minority in the official contact if such minority represented at least 20 % in the respective territory.
Compare e.g.: “The bad manners displayed by the Czechs in the days of their triumph were unfortunate but not very different from those of other liberated nations in
comparable circumstances.”- WISKEMANN, E.: Czechs and Germans. A study of the struggle in the historic provinces of Bohemia and Moravia. London,
New York, Toronto : Oxford University Press, 1938, p. 118-119.

German majority in certain regions would represent not negligible gander to the territorial integrity of the State and the enforcement of the regional
act in the Czech Lands would therefore weaken the Czecho-Slovak principle of the common state, so attentively followed by its creators under the
leadership of Masaryk and Benes. Regional Act No. 126/1920 Coll. therefore entered into legal force only in Slovakia namely as to January 1, 1923.
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neighbor states. Results of the elections into the national As-
sembly in 1935 were certainly a shock and cold shower for sup-
ported of Czechoslovakia as the State of Czechs and Slovaks,
as the absolute majority of votes (approx 15.2 %) was gained by
the Sudeten-German Party (SudetendeutchePartei- SdP) under
the leadership of KonradHenlein, which never pretended to be
a friend of Czechoslovakia.*> Nonetheless Henlein’s party was
not part of government after elections, their success in elections
marked the start of the last battle of the first Czechoslovak re-
public, battle for existence or non-existence of the independent
state. 6

Way to Munich

When the Nazi army marched into the demilitarized
Rhineland on March 7% 1936 and occupied it, France and
Great Britain were only able to issue a verbal protest. In fact in
such case they could, based on so called Rhineland Guarantee
Pact forming integral part of Treaties from Locarno, enter into
war with Germany immediately.#” Hitler himself was surprised
by the smoothness of the operation and confirmed that France
and Great Britain are not willing to fight. At the same time, he
found out they are really afraid of him. Policy of British-French
appeasement was definitely confirmed after weak reaction of
these countries to Anschluss of Austria in March 1938. Western
democracies acknowledged the Anschluss after purely formal
protests, and tried to calm themselves by the idea that in this
case it was just the enforcement of right on self-determination
of nations. The fact that the inclusion of Austria into the Reich
evidently represented the breach of Section 80 of the Versailles
Treaty was omitted based on superior principle.*® However, for
Czechoslovakia, the Anschluss of Austria represented imme-
diate danger. Its borders with Germany extended to amazing
2100 km and the historical Czech Lands became a headland en-
circled by Nazi Germany from three sides.*” Minister of Foreign
Affairs of Czechoslovakia, K. Krofta, noted to the Anschluss of
Austria: Anschluss is acid test for the future of our state.”°

After partial mobilization of Czechoslovak army in May
1938 which represented amongst other things a reaction to al-
leged concentration of German army on Czechoslovak borders
and increased activity and aggression of German paramilitary
troops in Czech borderland, France and Great Britain feared
that war could burst out soon in the Central Europe and they
could become a part of it. E.g. Britain notified France that it
is prepared to provide any and all support, if France will be
attacked by Germany. However, if France makes any military
steps to support Czechoslovakia before German aggression
against France, it cannot rely on British help. French and Brit-
ish opinions regarding the “support” for Czechoslovakia soon
aligned. It resulted into very simple conclusion - “... no war,
peace solution to the detriment of Czechoslovakia, conflict would only
help Moscow.”! Really strange way of acting, in particular on
the side of France, which was bound to provide help to Czecho-
slovakia in the case of aggression based on ally agreement from
the 1923...

When the Sudetenland crisis fully burst out in summer
1938 (for the detailed analysis of which there is not enough
space in this article, unfortunately) and the requests of Sude-
ten-Germans, or, as the case may be of the SAP Party against
the Czechoslovak government became more and more unac-
ceptable and started to put in danger the very sovereignty of
Czechoslovakia, also fears of France and Britain increased.
They constantly made pressure on Czechoslovakia to make
compromises under the threat of revision of ally obligations.>?
Lord Runciman mission sent to Czechoslovakia on August 3rd
1938 should have mediated the negotiations between SdP Party
and Czechoslovak government. With regard to the above men-
tioned facts however, it was clear that the aim of this mission
was not to save Czechoslovakia but to prevent the burst out
of war of which France and Britain could became a part. It is
rather paradoxical, that Lord Runciman mission failed not due
to resistance on the side of Czechoslovak representatives but on
the unwillingness of the SAP Party to accept the very offer it

5 Compare e.g. Volby do Poslanecké snémovny Narodniho shromazdéni CSR 1920-1935. Cesky statisticky it7ad. [online]. (cit. November, 10, 2011).
<http://www.czso.cz/csu/2006edicniplan.nsf/t/22005E7C52/$File/4219rr_1.pdf>; Druhd svétova vélka. Volby a sudetonémeckd strana. Fronta.cz.[on-
line]. (cit. November, 10, 2011). <http:/www.fronta.cz/dotaz/volby-a-sudetonemecka-strana>.

4 Government based on wide coalition was named on June 4™, 1935 (Republican Party of Agrarians and Little Farmres, Czechoslovak Social-Democratic
Workers’ Party, Czechoslovak Social-National Party, Czechoslovak Popular Party, Czechoslovak Middle Class Party of Traders and Busuinesman, Ger-
man Social-Democratic Workers’ Party in the CSR, German Association of Farmers and Rural Traders) under the leadership of ]. Malypetr. Not even
in the subsequent governments before Treaty of Munich under the leadership of M. HodZa and J. Syrovy, there were not representatives of SdP Party.
Compare Seznam vlad Ceskoslovenska. Wikipedie. Oteviend encyklopedie. [online]. (cit. November, 1o, 201 1).<http://cp.wikipedia.org/wiki/Seznam_

vI%C3%A1d_%C4%8Ceskoslovenska>.
4

35

“At that time we said clearly to the French ambassador in Prague that we will support France if it will react to the Hitler’s acts as we felt bound towards France based

on the agreement. Hitler breached Locarno Treaty and its so called Rhineland Pact, based on which France and Britain were entitled to enter into war immediately in
this special case. Western democracies could stop Germany and its criminal acts at the very begmnmg In my opinion we were bound to them and we would support them.

Nothing happened however .
4

3

“_BENES, E.: Paméti. Od Mnichova k nové vilce a k novému vitézstvi. Praha : Orbis, 1948, p. 21
“Germany acknowledges and il respect strictly the independence of Austria, within the frontiers which may be fived in a Treaty between that State and the Principal
Allied and Associated Powers; she agrees that this independence shall be inalienable, except with the consent of the Council of the League of Nations.”

- Peace Treaty of

Versailles (Article 80). [online]. (cit. November, 10%, 2011). <http:/net.lib.byu.edw/~rdh7/wwifversa/versa2.html>.

4

=)

Compare Absolute inactivity of guarantors of status quo and at the same time guarantors of Austrian independence was symptomatic. However, Anschluss influenced

Czechoslovakia also dlrectl] Its strategic position significantly worsen [ ... | In the 1938 the issue of dispute was not only Czechoslovakia, but the very principles of layout

of European continent.”

S

5

5

CELOVSKY, p. 183-185.

- CELOVSKY, B.: Mnichovsk dohoda 1938. Senov u Ostravy : Tilia, 1999, p. 115.
KVACEK, R., CHALUPA, A., HEYDUK M.: Ceskoslovensky rok 1938. Praha: Panorama, 1988, p. 50.

52 Lord Halifax really proposed that France amends the French-Czechoslovak Ally Pact - see the same, p. 211-212
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asked from the Czechoslovak government.>? It is clear that SdP
Party in fact did not want acknowledgement of any German
autonomy but the aim was to place requests that would be un-
acceptable for the Czechoslovak government and such refusal
could than lead to war, whereas Czechoslovakia would be con-
sidered guilty as it would refuse the right of German minority
for self-determination.>*

It seems that also Lord Runcimen discovered this fact and
wrote to his report for prime minister N. Chamberlain of Sep-
tember 21, 1938 as follows: “Responsibility for the final fail of
negotiations shall be, in my opinion, attributed to Mr. Henlein and
M. Frank and those supporters of them both home and abroad, who
urged them to place extreme and unconstitutional acts.” However this
knowledge did not prevent him from stating that “Furthermore,
I reached the conclusion that those border districts betweenCzechoslova-
kia and Germany, where Sudeten-German inhabitants represents vast
majority should immediately receive the right for self-determination. If
certain withdrawal of territory will be necessary, and I think it will, it
should be done immediately and without undue delay.”>>

Parellely with the mission of Lord Runciman, also other
negotiations took place. On September 15%, 1938 Hitler met
British prime minister Chamberlain on Berghof to discuss the
Sudetenland crisis. Chamberlain here accepted Hitler’s request
for withdrawal of Sudetenland territory to Germany.>® On
September 19%, 1938 the governments of Great Britain and
France invited Czechoslovakia to hand over its border terri-
tories to Germany in which the ratio of German inhabitants
exceeded 50 %. As the Czechoslovak government refused this
request, the ambassadors of France and Great Britain submit-
ted an ultimatum to Czechoslovakia on September 21*, 1938
from which it clearly resulted that in the case of armed conflict
they will not provide any help to Czechoslovakia and moreover
Czechoslovakia will be considered guilty for burst out of war.>”
Czechoslovak government abandoned in this was accepted the
British-French proposal the very same day.

As soon as the news about the acceptance of British-French
plan for withdraw from Sudetenland reached the general public,
strong riots occurred both in Prague and in countryside, which
resulted into resignation of government on September 2214,
1938. President Benes in the cooperation with new government
of the general J. Syrovy subsequently declared general mobiliza-
tion on September 23™, 1938 at 22:20 o’clock.>® This was done
very quickly and decently. Partial mobilization was also done in
France and Britain mobilized its fleet into state of alert. How-
ever, the willingness of France and Britain to enter the war for
Czechoslovakia was negligible, which we can see e.g. from the
literally whining and weepy declaration of N. Chamberlain in
his radio speech of September 27, 1938: “How fearful, fantastic,
unimaginable, that we should dig trenches and try the as masks on due
to controversy in some distant country between people we do not know
anything about.”® Political myopia and naivety resulting from
these words does not require deeper analysis.

After the declaration of mobilization Czechoslovakia was
internationally isolated. Soviet Union declared its support;
however, it was only oral. Moreover, it had no common border
with Czechoslovakia and therefore its potential military help
was more than problematic. France and Britain are still seek-
ing the way to prevent the burst out of war. Based on British
initiative (and with support of American president E Roosvelt)
the conference of four powers — Great Britain, France, Italy and
Germany - was called into Munich on September 29, 1938.
These countries agreed, without presence of Czechoslovakia,
that for the salvation of peace in Europe it is necessary that
Czechoslovakia withdraws from large areas around borders with
Germany. After considering the desperate situation the Czecho-
slovak government agreed with the opinion of president Bene§
that fruitless fight with Germans would only cause destruction
of nation. Therefore the government at the end accepted the
Munich diktat on September 30%, 1938 nonetheless only the
National Assembly was entitled to do such step.®° Subsequently,

>3 Representatives of the SAP Party were very surprised when the Czechoslovak Government accepted so called Fourth Plan on September 5%, 1938
which represented almost full acceptance of eight points from Carlsbad submitted by K. Henlein on April 24", 1938 (full equality Germans and
Czechs, acl(nowledgement of German national group as legal entity, detailed delimitation of German territory within CSR, full national autonomy of
such territory, legal protection of Germans living outside such territory, compensation of economic and national-political injustice caused to Germans
as of 1918, exclusive nomination of German state and public employees on German territory, full freedom to register as member of German nation and
German world view). For more details see SLADEK,Némci v Cechach. Némecka mensina v Ceskych zemich a Ceskoslovensku 1848-1946, p. 82 an.

>4 Compare “Henlein and Hitler were surprised again. Actually they did not want the Czechoslovak government to accept these request. They only wanted to increase the

pressure.” - KOVAC, p. 207.

55 Text of the above mentioned report is available here: Druh4 svétové valka. Lord Runciman: zprdva z 21. z4ii 1938. Fronta.cz. [online]. (cit. Novem-
ber, 10, 2011). <http://www.fronta.cz/dokument/lord-runciman-zprava-z-21-zari-1938>; SLADEK, Némci v Cechéch. Némecka mengina v ceskych

zemich a Ceskoslovensku 1848- 1946 P 170-177.
3% Example of description of situation: *

..he accepted the principle of withdrawal and convinced also its government about it as well as the French and Czechoslovak

government. Withdrawal from the purely German territories does not represent any trouble, the withdrawal from the mixed territories must be established by a commission

(I German, I Czech, I neutral person).” - CELOVSKY, p- 320.

57 CHOCHOLATY-GROGER, E: Rok 1938 - konec nadgji, ztrita iluzi. CS Magazin. Cesky a slovensky zahranicni ¢asopis. [online]. (cit. November, 10,

2011). <http://www.cs-magazin.com/index.php?a=a2007051037>.

581 500 000 man was mobilized, including 300 000 Sudeten-Germans. See CELOVSKY, p. 325.

3% Compare: Chamberlain Addresses the Nation on His Negotiations for Peace. BBC.Archive. [online]. (cit. November, 10%, 2011). <http://www.bbe.co.uk/
archive/ww2outbreak/7904.shtml>; In this radio speech N. Chamberlain in the position of defeated cries over the bitter destiny of Britons who should
Qie due “quarrel in a far away country, between people of whom we know nothing...“; See also CUHRA, J., ELLINGER, ]., GJURICOVA, A., SMETANA, V.:
Ceské zemé v evropskych déjinach. Dil ¢tvrty. Od roku 1918. Praha, Litomys] : Paseka, 2006, p. 95.

60 In more detail see CUHRA, p. 95.
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E. Benesresigned on October 5%, 1938 and retired to Great
Britain. From October 15t and October 10, 1938 than German
army occupied the withdrawn territories and the era of the first
Czechoslovak republic was conclusively ended.®!

Munich Treaty is (and probably will be for a long time) a stig-
ma of the Czech (or, as the case may be, Czechoslovak) history
similarly as the battle on Bila Hora. We could even say that it
represents stigma more perceptible and more important, as on
Bila Hora hill Czech and Moravian Protestant Estates (or mer-
cenaries paid by them) at least lead heroic fight for their truth,
nonetheless that fight was unsuccessful. Munich, on the other
hand, represents surrender without fight, or at least without
physical one. However we very often forget, unjustly, the inten-
sive battle lead by the Czechoslovak diplomacy during the Mu-
nich crisis. This battle was not less heroic than the fight of Mora-
vian Estatesbesieged at the walls of the preserve around summer
residence Hvézda, from where they could not escaped. Similarly
as those ancient warriors, also Czechoslovak politics (or, as the
case may be Czechoslovak government) had no way of escape
in September 1938. They were betrayed and cynically offered
to the enemy as sacrifice to secure “the peace for our time”%? by
those who helped them to found the independent Czechoslo-
vakia, whom they admired and to whom they showed fondness
for a long time. Without real possibilities to succeed in military
defense of Czechoslovakia they decided to accept the imposed
act of injustice and accept the Munich diktat. They accepted it
with the knowledge that it breaches the principles of interna-
tional law, that democratic values and principles slowly reached
by the western society after hundreds of years are trampled based
on the idea that they are saving thousands of lives of Czechs and
Slovaks who would certainly die in the fruitless battle against
stronger aggressor and their lackeys.Such surrender can be, from
certain point of view, considered victory, namely victory of good
sense.%3

With regard to the standpoint of Slovaks in the time of dan-
ger for the republic by Nazism, we have to state that nonetheless
the activity of HSLS increased as well as its pressure on granting
autonomy to Slovakia, fear from the State in danger increased

6

the election preferences of centrist parties. This fact demon-
strated e.g. in elections to municipalities’ representations in May
1938. In these elections “Slovenska jednota” (Slovak Union)
succeeded, which represented the group of ex-centrist parties,
e.g. Agrarians and Social Democrats. This political party gained
49.93 % of votes, the second HSLS only 26.9 %. However, not
even HSLS called for break up of common State with Czech, but
only for granting of wide autonomy. Not even death of A. Hlinka
in august 1938 changed this fact significantly.%*

Slovakia on crossroad — autonomy or independence,
definite downfall of thesecond Czecho-Slovak Republic

The year 1938 did not only bring up escalation of relations
between Czechs and Germans, but also domesticdisputes be-
tween Czechs and Slovaks which steadily worsen before already,
reached its peak, namely due to the unwillingness of centrist
Czech political parties to provide certain level of autonomy to
Slovakia in particular. HSLS in particular steadily increased its
pressure and it felt the opportunity in the moment of acceptance
of Munich diktat by Czechoslovak government on September
30t, 1938.9 Czechoslovak republic already weakened from all
sides was not able to resist to the strong pressure connected with
the arguments regarding the right of Slovaks for self-determina-
tion and request of autonomy. The further path of Slovakia after
the Munich betrayal was extensively indicated by the Treaty of
Zilina executed on October 6, 1938. HSLS and other political
forces in Slovakia (except of Communists and Social democrats)
agreed on their meeting held in Zilina that it is necessary to pass
constitutional law on autonomy of Slovakia by October 28,
1938. Wording “We want freely and fully, based on our own will,
determine our future life, including the state form ... “%®let no doubts.
It was clear, that in the future reevaluation of the state rela-
tion of Slovakia with the other parts of Czech Lands will occur.
HSLS took over the power in Slovakia without major resistance
of democratic forces, nonetheless they represented majority
of the nation.” “Popular Party established its power monopole very
aggressively.”*

Text of the Treaty of Munich - see SLADEK, Némci v Cechach. Némeckd mensina v &eskych zemich a Ceskoslovensku 1848-1946, p. 123-126; Also

Poland and Hungary used their possibilities during the Munich crisis. Based on ultimatum sent to the Czechoslovak government of October 1%, 1938,
Poland reached the annexing of Cieszin district - see Mnichov v dokumentech II. Praha : Sttni nakladatelstvi politické literatury, 1958, p. 332-335;
Hungary subsequently received southern parts of Slovakia based on so called Vienna arbitration held on November 2"¢1938 - in more details see Druha
svétova vélka. Videriska arbitrdz. Fronta.cz. [online]. (cit. November, 10%, 2011). <http:/www.fronta.cz/foto/videnska-arbitraz-1>.

62 Compare: Chamberlain Returns from Negotiations with Hitle. BBC.Archive. [online]. (cit. November, 10, 2011).<http:/www.bbc.co.uk/archive/
ww2outbreak/7903.shtml>; 15t October 1938: Chamberlain returns from Munich and declares “Peace for our time“.The Guardian.From the Archive
Blog.[online]. (cit. November, 10%, 2011). <http:/www.guardian.co.uk/theguardian/from-the-archive-blog/2011/may/25/guardian-190-chamberlain-
returns-from-munich>; Neville Chamberlain and appeasement.The Guardian.From the Archive Blog. [online]. (cit. November, 10™, 2011). <http:/www.
guardian.co.uk/world/2009/sep/05/chamberlain-munich-appeasement-second-world-war>.

63

From the point of view of human life, the victory of sense is to be considered, in some cases, more convenient also for the price of humiliation than to

prefer the immediate alternative of pride connected with sure death and destruction. -
%% Compare: “Slovak autonomy shall reinforce the republic. The unwillingness to grant autonomy to Slovaks makes the republic weak.” - KOVAC, p. 209-210.

6

&

Short summary of reasons for absolute invalidity of the Treaty of Munich: 1) Czechoslovakia was not a party to the treaty nonetheless it regarded its

territory on which it executed its sovereign and immediate state power. In this way, the sovereign Czechoslovak state was inadmissibly and unworthy
humiliated to the mere subject of the agreement of four powers; 2) Czechoslovakia was under the pressure of threat of use of military power. In the case
it would refuse to accept the treaty, it was under the gander of direct military aggression of several times stronger Nazi Germany and its allies. In no
case we can speak about the free expression of will; 3)As pointed out by E. Benes, the treaty was not approved in constitutional way. The Constitution
of 1920 stipulated in Article 3 (1) that “...territory of Czechoslovakia represents unique and integral unit the borders of which van only be amended by constituti-
onal law.” Therefore, based on this wording the change of Czechoslovak borders could only occur based on constitutional law passed by the NA. The
treaty of Munich was only accepted by the Czechoslovak government, who was not entitled to do so. Withdrawal from the territory for the benefit of
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The rests of the National Assembly passed Constitutional law
No. 299/1938 Coll. On autonomy of Slovak land, on November
2201938, ie. a little bit later than expected based on the as-
sumptions included in Treaty of Zilina. The name of the State
subsequently changed into Czecho-Slovak Republic. Soon after-
wards followed the Constitutional law No. 328/1938 Coll., on
autonomy of Carpathian Ruthenia.®® However, the development
in Slovakia gained clearly antidemocratic nature, namely after
the elections into the autonomy assembly held on December
18, 1938 in particular. Before the elections the voters received
only one candidate list, in which only little space was reserved
for candidates from other parties than those from HSLS and
representatives of German a Hungarian minority. Inacceptable
intervention into the elections represented also the impossibility
to vote in a ballot, “on many places citizen also voted separately divided
into nations etc.””°
The last desperate attempt to change the development in
Slovakia and stopping the steadily estrangement of Slovakia
from the common Czech-Slovak State was made by the gov-
ernment of the republic in the night from March 9% to March

10™, 1939. President E. Hacha removed the Slovak autonomy
government of J. Tiso and declared the state of siege.”! This
step however, did not lead to the expected result. The other
way round, it made it possible for Hitler to use the dispute
occurred to let Slovakia to join his power plots. On March 31,
1939 Hitler received ].Tiso in Berlin and made him to make
a complicated decision. Slovakia will either declare indepen-
dence in the shortest possible time and Germany will become
its guarantor or it will be let as pray for Horthy’s Hungary
prepared to occupy Slovakia in a military way. “The question
is if Slovakia wants to live its own life or not.” Hitler promised to
Tiso, that “he will keep his word as soon as Slovakia openly declares
its will to be independent.”™

Jozef Tisohad no third alternative in the case of options pre-
sented in this way. However, he refused the Hitler’s request to
declare the independence of Slovakia directly in Berlin and let
the Slovak Assembly to decide on this important step.”® This
one really passed the decision on independence of Slovakia on
March 14%, 1939 — “In the name of God and from the will of Slovak
nation we hereby declare the independence of Slovak State.””* In this

65 cont- Germany was not even approved retroactively by the NA; 4) The Treaty of Munich was deliberately breached by Germany itself which nonethe-
less the guarantees made unacceptable pressure to Czechoslovakia in March 1939 to make it declare the independence of Slovakia and later openly
bleached the territorial mtegntv of residual Czech Lands by occupying it and by declanng the Protectorate of Bohemia and Moravia; GERLOCH, A.,
HREBEJK, J., ZOUBEK, V:: Ustavni systém Ceské republiky. Zaklady Gstavniho prava. Praha : Prospektrum, 1999, p. 30; Threat of military power is
also in breach with so called Briand-Keloog’s Pact (Act of Paris) of the 1928, which bans the war as the form of resolution of international disputes.
See e.g. SRAMEK, P: Politicka situace v Evropé v letech 1918 az 1938 a CSR. Studie a materidly predvile¢né armady. [online]. (cit. November, 10,
2011). <http://armada.vojenstvi.cz/predvalecna/studie/5.htm>; Vyvoj a soucasny stav mezmarodmho humanitérniho prava (1. ¢ast). www JuriStic.cz.
[online]. (cit. November, 10", 2011). <http://mezinarodni juristic.cz/159310/clanek/mpv1>; KUKLIK, J.: Del krety prezidenta republiky - vyraz kon-
tinuity ceskoslovenského prévniho fadu nebo jeho revoluéni zmény?In MALY, K., SOUKUP L.: V§voj préva v Ceskoslovensku v letech 1945-1989.
Sbornik piispévkd. Praha: UK, 2004, p. 133; Not only from the point of view of Czechoslovak constitutional law it is clear that the Treaty of Munich
had crucial and non-removeable legal defects. The four powers grossly breached the both positive international law and international customs and
traditions. At the beginning, France and Great Britain refused to accept their mistake and stand on the validity of the treaty. The change of attitude
occurred as late as after the shameful and humiliating quick defeat of France by Germans. However, to make Britons and French to declare Treaty of
Munich void and null was very demanding plocess taking several years. In particular the relations between the Czechoslovak government and Great
Britain born the burden of dlsputes over the legal interpretation of invalidity of the Treaty of Munich and connected issues of future Czechoslovak
borders and position of German minority in Czechoslovakia for a long time (see KUKLIK, J. Mty a realita takzvanych BeneSovych dekretti. Dekrety
prezidenta republiky 1940-1945. Praha: Linde, 2002, p. 122). For the Czechoslovak government in exile it must have been rather painful to know that
Great Britain recalled its signature under the treaty of Munich on August 5%, 1942 not based on the above mentioned serious legal mistakes; however
it deduced the invalidity of the Treaty of Munich ex tunc only based on the breach of it by Germany.

% Zilinské dohoda. Manifest slovenského ndroda. In BENKO, J. (ed.): Dokumenty slovenskej narodnej identity a $tatnosti II. Bratislava: Narodné
literdrne centrum — Dom slovenskej literattry, 1998, p. 178.

67 PLEVZA, V.: Vzostupy a pady. Bratislava : Tatrapress, 1991, p. 25.

6 CAPLOVIC, D. A KOLEKTIV.: Dejiny Slovenska. Bratislava : AEP, 2000, p. 242.

9 GERLOCH A KOLEKTIY, p. 31.

70 CAPLOVIC A KOLEKTIV, p. 242.

71 Vyhlasenie §tataria na Slovensku. In BENKO, p. 200.

72 Rokovanie Jozefa Tisa s Adolfom Hitlerom (Berlin, 13. 3. 1939). In BENKO, p. 203-205; Compare also: “During the discussion Hitler described to Dr:
Tiso options of the future destiny of Slovak nation In the case it will not terminate its relations with Prague in time. In such case Hitler will let Slovakia at the mercy
of time and will not accept any liability for what may happen.” - POLOWNIK, R.: Co mnozi nevédi, nebo nechtéji védét o dr. Tisovi. Altermedia.info. [on-
line]. (cit. November, 10t 201 1).<http://cz.altermedia.info/historie/co-mnozi-nevidi-nebo-nechtiji-vidit-o-dr-tisovi_3841.html>; Compare also: ,,Am
13. Miirz lud Hitler Tiso nach Berlin, teilte ihm seine Pline zur Zerschlagung der Tschechoslowakei mit und dringte ilm, die slowakische Unabhingigkeit auszurufen.
[...] Tiso begriff, dap Hitler Ungarn freie Hand zur Annexion der Slowakei geben wiirde.“ (“Hitler invited Tiso to berlin on March 13" and described him his plans
Sfor destruction of Czechoslovakia. At the same time Hitler forced Tiso to declare independence of Slovakia. [...] Tiso knew that otherwise Hungary will be free to annex
Slovakia.” - SCHWARZ, K., P:: Tschechen und Slowaken. Der lange Weg zur friedlichen Trennung. Wien, Ziirich : Europaverlag, 1993, p. 131.

73 “Under the pressure of these circumstances, when there was a danger that if Slovakia does not declare independence quickly, it will be occupied by Hungarians, or as the
case may be , partially also by Germany and Poland, the Slovak Assembly declared independence. All witnesses confirmed that during this session the humor was very low
and at the end there was not even one representative who would be willing to submit formal proposal of declaration of independence of Slovakia. At the end such proposal
had to be submitted ex praesidio.”- POLOWNIK, R.: Co mnoz{ nevédi, nebo nechtéji védét o dr. Tisovi. Altermedia.info. [online]. (cit. November, 10,
2011). <http://cz.altermedia.info/historie/co-mnozi-nevidi-nebo-nechtiji-vidit-o-dr-tisovi_3841.html>.

74 Uznesenie Snemu Slovenskej republiky. (Bratislava, 14. 3. 1939). In BENKO, p. 206-207; from today’s point of view the decision of the Slovak
Assembly was justifiable facing the Hungarian threat, nonetheless after the World War II this step was described as betrayal of Czecho-Slovak Republic.
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way a new chapter of Slovak history began.” It also represent-
ed definitive end of very short period of existence of crippled
second Czech-Slovak Republic which was divided by Slovak
members of Popular Party and Nazis, who extremely quickly
occupied the rests of Czech lands a day later, on March 15%,

75 CAPLOVIC A KOLEKTIV, p. 243.

1939.76 Declaration of Protectorate of Bohemia and Moravia
on March 16%, 1939 based on Hitler’s decree represented mere-
ly a formal act.”” For more than six years Czechoslovakia was
cancelled from the map of Europe and the triumph of Nazis
was, at least for that moment, finished...

76 Tt is also worth to mention the fact not very known amongst the laics. Slovak declaration of independence remained not without Hungarian reaction,
which also wanted to use the final phase of decline of Czechoslovakia. Nonetheless Hungary de iure acknowledged the independent Slovak republic
on March 16™, 1939, it had no problem to attack it militarily on March 23", 1939. The very same day the “ally agreement” between Germany and
Slovakia was signed (drafted on March 18%, 1939 in Vlenna) however Germany did not provide any help to Slovakia against Hungary. On the other
hand it forced Slovakia to conclude the armistice after several days of fights with Hungary and to accept its territorial requests - see MIKUS, J., A.:

Slovensko v drame Eur6py. Bratislava : Matica slovenskd, 2002, p. 106; CAPLOVIC A KOLEKTIV, p. 245.

77 Text of Hitler’s decree on founding of Protectorate Bohemia and Moravia of March 16%, 1930 is available here: Hitler’s decree on founding of Protec-

torate Bohemia and Moravia. Druhd svétovd vdlka.Fronta.cz. [online]. (cit. November, 10, 2011). <http:/www.fronta.cz/dokument/hitleruv-vynos-o-

zrizeni-protektoratu-cechy-a-morava>.
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Development of the Legal Regulation of Compensation for Injury to Health in the
Czech Republic in Period 1950 — 1990 and its Impact on Legal Regulation de lege lata

Ingrid Kovarova Kochova*

Abstract

Legal regulation of the Central Civil Code, act no. 141/1950 Coll., (hereinafter referred to as the “C.C.C."), should have replaced the so-called
bourgeois legal regulation, it should have been the new socialist civil law, the civil law should have become simplified. Legal regulation of compensa-
tion for damage was contained in chapter no. 16, sections no. 337 to 359 of the C.C.C., titled as Obligations to compensate for damage. The law
again did not distinguish between compensation for damage inflicted by violation of an obligation or as result of violation of legal provision. The law
already did not distinguish particular degrees of culpability as it was stated in case of G.C.C.; it only distinguished between culpability in forms of
intention and negligence. On Ist April 1964, the act no. 40/1964 Coll., the Civil Code (hereinafter referred to as the “C.C.”) came into effect;
it newly regulated liability for damage and unjust enrichment in the part 6 in sections no. 415 to 459. There was emphasized the prevention in
instance of compensation for damage. Luby’s conception created grounds for other authors, who devoted to liability. All authors agree with the fact
that liability should be conceived as liability for intentional violation of legal duty. Consensus about requirements of liability and identification of

liability with sanction are typical for the period after year 1964.
Key words: Compensation for injury; culpability; liability.

I. Introduction

Currently, there is being under discussion the modification
of legal regulation of compensation for damage to health in
health service, then also the method of organization and pro-
viding of medical care in the Czech Republic. These discussions
and their results are influenced by means of provision of medi-
cal care during the period of “unfreedom” in 1950-1990. At
the same time, the current legal regulation of compensation for
injury to health in the health service is the direct consequence
of survival of legal theoretical conceptions being created during
that period.

1. Article

II. 1.1. Content of the legal regulation

Legal regulation of the Central Civil Code, act no. 141/1950
Coll., (hereinafter referred to as the “C.C.C.”), should have re-
placed the so-called bourgeois legal regulation, it should have
been the new socialist civil law, the civil law should have be-
come simplified. This regulation was constructed pursuant to
the pragmatic modification of the legal order that occurred
after year 1948. There were established strong relations of an
individual towards state and the state towards individual in the
consequence of state ideology based on an interference of state

to all spheres of the individual life. That enabled state control
an individual in all spheres of his life, thus during provision of
medical care as well. It is possible to define these fundamental
systematic changes, which took shape in the current legal regu-
lation in force of the scope of the public and private law:

a) The fundamental form of ownership was the state owner-

ship, therefore

b) provision of the medical care was being provided funda-

mentally in state health service facilities, it is related to
system of public unified universal health insurance

¢) there was stated legal duty to work and transfer payments

to the system of health insurance, the duty was being in
the process introduced gradually

d) the compensation for damage inflicted during work was

regulated primarily

e) State ideology presupposed conscious stance of an indivi-

dual to life, therefore there was enormously emphasized
the prevention and upbringing persons to aware perfor-
mance of their duties.

The assumption caused a belief that no injury would be
inflicted. The fundamental legal framework was consisted of
provisions of section no. 29 par. 1 of the constitutional act
no. 150/1948 Coll., The Constitution of 9th May, with effect
from 9th June 1948 till 10th July 1960, with an effect from

* Mgr. Ingrid Kovéarova Kochovd, Department of Civil and Labor Law, Faculty of Law, Palacky University Olomouc; Judge of the District Court in

Olomouc, Czech Republic.
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11" July 1960 of provisions of article no. 23 of the constitutional
act no. 100/1960 Coll.!, The Constitution of the Czechoslovak
Socialist Republic. It is evident from dictions of the both Con-
stitutions that even after year 1948, there was no constitutional
guarantee or claim for full and free of charge care towards state.

Legal regulation of compensation for damage was contained
in chapter no. 16, sections no. 337 to 359 of the C.C.C., titled
as Obligations to compensate for damage. The law again did
not distinguish between compensation for damage inflicted by
violation of an obligation or as result of violation of legal pro-
vision. The law already did not distinguish particular degrees
of culpability as it was stated in case of G.C.C.; it only distin-
guished between culpability in forms of intention and negli-
gence. The expression “to be liable for damage” in section no.
338 of C.C.C. is used as synonymous formulation “is obliged
to compensate for damage” used in section no. 337 of C.C.C.
It is applied in this meaning also on setting norms for circum-
stances excluding liability. In section 350 of C.C.C., there was
constructed a presumption of malefactor’s guilt with possibility
of his exculpation. The Civil Code regulated in section no. 351
of C.C.C., apart from duty to compensate damage inflicted by
violation of obligation, also liability of entrepreneur for damage
inflicted by especially dangerous activity, which was conceived
as guaranty for result. The health service institutions were not
included in the mentioned activities.” The damage was being
compensated in accordance with section no. 354 of C.C.C.
in form of actual damage and lost profit. In case of injury to
health, there were in accordance with section no. 355 of C.C.C.
compensated costs of treatment, loss of earnings and in future
lost earnings, reasonable compensation for injuries and muti-
lation, which thwarts in life use of the injured person. If the
claims for compensation for injuries and mutilation were laid
by the injured person, then they did not cease to exist by death
of injured person. It sufficed to quantify them by injured to-
wards malefactor, it was not necessary to prosecute them in
court by an action. All of those claims transferred to heirs in
accordance with section no. 335 of C.C.C.

C.C.C. did not include any legal definition of concepts of
“compensation for injuries” and “mutilation”. The compensa-

tion for injuries meant financial compensation for suffered pain,
where the given compensation was reasonable. It was defined by
an independent consideration of judge based on expert report,
which determined an intensity of suffered pain. This intensity
was expressed in percents, where 100 % meant the pain evaluat-
ed as conceivably bearable for up to few days, where the person
after this period dies of exhaustion or as consequence of shock.
It was not stated by any legal rule, what amount compensated
a percent of pain. Judge stated, in scope of his independent
consideration, by what amount should have been provided the
suffered immaterial injury to consider it as reasonable.?

The mutilation was interpreted pursuant to section no. 355
of C.C.C. by judicial practice as “mutilation of permanent
nature, which limits the injured in normal content of life by
his exclusion from the use in society, sports, cultural life etc.
Although the consequences of injury are manifested rather in
whole conduct and behavior of the injured person (grimacing,
gait disturbance, way of communication with people), than in
the physical disfigurement.* Compensation for mutilation was
determined in the civil trial by consideration of judge. The
court took into account the previous way of life of the injured
person and possibilities of his further social position.’

The system of providing medical care and health instance
completely changed. Medical and curative care was provided
in state institutions or even in medical centers established by
enterprises, because the nationalization of health care facili-
ties and institutes was effected in accordance with the act no.
185/1948 Coll. of 3rd August, 1948. Medical care was provided
by the state, it was free of charge for legally defined category of
persons in the medical institutions established by state. As the
category of persons involved in the provision of free care was
concerned, as well as the extent of free care is gradually. Both
the category of persons, who were affected by the provision of
care free of charge, and the extent of the free care, was expand-
ing gradually.®

The act no. 99/1948 Coll., on the national insurance, in ef-
fect from 15th May 1948 till Ist January 1957, regulated the
provision of sickness benefits’, then it declared the free choice
of medical service in section no. 55, nevertheless section no. 56

! Even in this period, there was no constitutionally granted right to free medical care from the state.

The extremely hazardous operations included extremely hazardous industrial operations, e.g. production of explosives, or other activities connected
with an extreme danger, as e.g. circuses, roller coasters at amusement parks, mines, quarries, compare BLAZKE, ].: Nidhrada skody v novém ceskoslovenském
prdvu, Praha: Orbis, 1954, p. 36.

The judgment of the Supreme Court CSR (Rc) Cz 291/58 of 10.7.1958. From this judgment also comes that the Supreme Court led a research to find
out the average of amount of compensation for injuries for 100% pain, it was 134 K¢ per day, in proceeding before regional courts, there was lower
amount — 120 K¢és per day, thus the Supreme Court CR recommended in its statement Ec 27/57-5 no. 15 to courts in case of dissenting from universal
state average for determination of amount of compensation for injuries to rationalize properly why the lower or higher compensation was awarded.
The decision of the Regional Court in Uherské Hradisté (Rc) 3 Co 596/56 of 14.9.1956.

> The Supreme Court CSR in judgment (Re) Cz 571/55 of 29.12.1955.

For example, free delivery care began to be granted with effect from 25% October 1956, also delivery care began to be provided free of charge. All legal
rules were effective until 1* July 1966.

In section no. 26, it distinguished between material benefits and monetary benefits. The material benefits were: benefits for treating in diseases and special
medical care, help in maternity, dental care, assistance in mutilation, disfigurement and physical defects, help in infertility. The monetary benefits were be-
nefits for sickness, maternity allowance, support for institutional care, special assistance in social diseases, compensation for assistance in the family and fu-
neral. According to section no. 34 of the Act in case of mutilation, disfigurement and physical defects that affect the performance of profession the insurance
institute provided to insured person and members of his family the necessary auxiliary means, if it was necessary, it expended also the cost of necessary and
useful services and treatments in the same extent as in case of treatment in sickness. Concrete conditions for providing medical care were determined by the
Treatment order. Treatment order was issued by the decree no. 255/1950 UL by ordinance of the Central Health Insurance institute of 16" March 1950,
effective from 3.5.1950 till 31.12.1958. Then, there was issued a new treatment order under no. 164/1958 ULL, in effect from 1.1.1959 till 1.7.1966.
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stated that there was no legal claim for certain method of medi-
cation or institutional treatment pursuant to demand of the
insured person. If the insured party or member of his family had
a claim for compensation for damage based on reason for which
the benefits were awarded, the claim for this compensation was
up to provided benefits.® In case that the injury was inflicted
intentionally or with gross guilt of employer, the employer was
obliged to compensate to the insurance company the benefits
which were paid by it, only in these cases the insured person
was entitled to claim the compensation for injury in accordance
with section no. 112 of the act, though only the difference be-
tween inflicted injury and benefits paid from the health insur-
ance.” The judicial practice stated that section no. 112 of the
act affected all claims accrued pursuant to sections 356 and 356
of C.C.C., it does not affect claim for compensation for material
damage.!” The health benefits basically did not accrue during
the institutional treatment.

The civil proceedings were governed by the principle of ma-
terial truth in accordance with section no. 1 par. 2, section no.
88 par. 2 of the act no. 142/1950 Coll., The Civil Procedure
Rules. All elements of civil delict were being detected by court,
and court determined also the amount of the claim.

II. 1.2. Approach of the legal science during years
1950-1964

What was the reaction of the legal theory to this new leg-
islation, respectively the theory of civil law? There were three
major works published by Blazke!!, Luby'? and Knapp.'3

Jaromir Blazke gives a comprehensive description of a new
conceptual definition of compensation for damage in his work,
he devotes to the new ideologically justified compensation for
damage, where is emphasized an importance of prevention
instead of the repressive character (Blazke concludes that the
injured party could have even an interest on occurrence of the
damage himself to be entitled to claim compensation, instead
of prevention of the damage.) As a result of changes in owner-
ship relations with dominant of the state ownership, the state
would de facto compensate for damage in many cases to itself.
Therefore, he puts emphasis on prevention, the new conception

insurance institute.

means to pre-empt and prevent the damage'®. For these rea-

sons, it was necessary to establish new conception of civil delict,

different from the previously used roman-law construction as

qualification of merits of case undertaking to compensate for

damage. Subsequently, he defines also the characteristics of the

new merits of case in his work:!°

1. Illegality, the fundamental element of civil delict, defined as
objective relationship, whereby the facts of the case are con-
trary to the legal norm, independently of will of the acting
person

2. Damage, the fundamental element of civil delict, it may be
both imminent damage, and also the damage already incur-
red. He considered health and work ability as material goods,
with reference to the conclusions of Marx, when any energy
is consumed at work, which must be replaced, contrary to
the name, honor and authorship. Therefore, Blazke conside-
red the injury to health as a material damage.'®

3. Nexus, i.e. the relationship between illegality and malefactor,
respectively the liable person, namely in two forms:
- in factual form, thus as the causal connection
- in legal form, thus as the liability
Blazke deduced that “civil delict always violates concrete or
concretized relationship and modifies it. Active legitimacy
for compensation for damage belongs always to person, who
was the subject of concrete relationship violated by the civil
delict in the given situation and nobody else. Thus, there is
nexus given between illegality and damage, if it is between
malefactor and injured party. There it would be mostly the
unity with a casual connection, thus both kinds of the nexus
must not miss at the same time. ... There must be given both
kinds of the nexus for the liability occurrence.”!”
He perceived the casual connection as strict natural causa-
lity, which is in its nature objective, it is given or not. This
conception was ideologically based on Lenin’s theory of ar-
tificial isolation of effects, where the main cause and main
effect of this cause should be in an objective viewpoint of
natural science. There were some institutes refused from
ideological reasons, such as interrupted causality, adequate
connection.'®

Prov. of section no. 110 also constructed legal fiction that the performance of such benefits is considered as damage that was caused directly to the

The calculation of sickness benefits was modified in section no. 36, the sickness benefit belonged from the latest 43rd day of incapacity for work, for

a maximum period of 365 days, it was a fixed amount according to the assessment base from 15 Kés to 159 Kés a day. According to section no. 39
during the institutional treatment the sickness benefit was not granted. The method of calculating benefits from sickness insurance of employees was
subsequently modified in sections no. 15 to 24 of Act 54/1956 Coll. on Sickness Insurance of Employees, in effect from 1% January 1957, the amount
of sickness benefit under section no. 18 depended on the length of previous employment and it ranged from 60% to 90% of net daily wage, with a
maximum limitation for the first three days of illness from 50% to 70% of the net daily wage, at least 16 K¢s per day.

10 Judgment of the Supreme Court CSR (Re) Cz 318/54 of 4.9.1954.

11 BLAZKE, J.: Ndhrada $kody v novém Ceskoslovenském prévu. Praha: Orbis, 1954.

12 LUBY, S.: Prevencia a zodpvoednost' v obcianskom prdve 111, Bratislava: Vydavatelstvo Slovenskej akademie vied, 1958.

13 KINAPP, V.: Nekteré Gvahy o odpovédnosti v obéanském prévu, Stdt a prdvo 1., Praha: Nakladatelstvi CSAV, 1956, p. 66-85.
14 BLAZKE, J.: Nahrada $kody v novém ceskoslovenském pravu. Praha: Orbis, 1954, p. 7.

15 Ibidem, p. 16-17.

16 BLAZKE, J.: Nahrada $kody v novém ceskoslovenském pravu. Praha: Orbis, 1954, p. 101-102.

17 Tbidem, p. 22-23.
18 Tbidem, p. 64 - 68.
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4. Culpability, as subjective state, which is considered in accor-
dance with objective measures, it is an element of civil delict
of facultative character. Blazke dealt with the issues of cul-
pability in connection with legal regulation, where legal rule
newly presumed guilt of the malefactor with wide possibility
of exculpation, even the extent of his guilt was not legally
relevant to define a relationship of liability.

Perception of the causal connection as an objective rela-
tionship between consequence and cause as natural rule is not
convenient for solving of compensation for damage; it brings
logically problems in juridical practice, because it often excludes
the malefactor and his acting from the chain of causes and ef-
fects, in which there is damage at its end.!” It was necessary
legal theoretically to get over this absence of the relationship of
malefactor to the consequence in the matter of casual connec-
tion. Therefore, it is based on conception of liability as relation-
ship between illegality and malefactor in legal area, not in the
sphere of legal theory as a whole, but only in the theory of civil
law. The term “liability” forfeited its original linguistic meaning
and legal theorists tried to fill this term with a “new” content,
by which they tried to eliminate deficiencies of new conception
of the compensation for damage, even they were aware of im-
perfection of the new conception of compensation for damage.

However, the work by Viktor Knapp is considered as crucial
for solving question of legal liability issue.”” Knapp concerned
with defining of content of “liability” in connection with adop-
tion the Hungarian legal regulation - regulations on economic
contracts, was conceived in conflict with the prevailing concept
of liability for guilt, namely as liability for the result. Knapp
criticizes the lack of differentiation between contractual and
non-contractual liability. He called also the breach of contractu-
al obligation as a civil delict; he distinguished them depending
on whether the malefactor is responsible for breach of obliga-
tion under the contract or for breach of obligation by the law.
He recommends to implement division of liability to contractu-
al and non-contractual liability, and at the same time, the ideas
presented further in the text affect primarily the contractual
liability. Thereafter, he comes to a finding that:

1. Liability is not identical with contractual liability, when the
liability could be excluded by an agreement of parties in ac-
cordance with section no. 227 of C.C.C.!

2. Liability is not identical with sanction, because the liability
is not created only at the moment of creation of sanction,
and thus the liability exists before the sanction is created??

3. Afterwards, he comes to result what liability is, namely that
liability for breaching of obligation, respectively for inflicting
damage, it is a threat for violation of duty, respectively for
inflicting damage.”

Knapp concludes that liability should be conceived as liabil-
ity for guilt, even from the practical view (in civil proceedings
and distribution of burden of proof, which is on the side of
malefactor, thus there is localization of damage in business that
caused it. In the property sphere of the injured party, there will
be located that damage, which will be proved that the malefac-
tor is not at fault). In case of liability for the result, the acting
person is in the position of a common cause, what completely
ignores consciousness and will of a person, who inflicted the
damage, thus this concept is not convenient for contractual li-
ability, because it excludes any effort or attempt to fulfill obli-
gation and leads to loss of interest in performance of the obli-
gation.?* Liability for the result should be given only if there
is significant practical reason, for example in case of liability
for damage caused by extremely hazardous operations. Knapp
considers the conception of liability for culpability even in case
of contractual sanctions such as fines and penalties.> It could
seem that it is not possible to generalize these Knapp ‘s conclu-
sions for liability itself, nor he does it himself.?®

Stefan Luby disagrees with Knapp’s definition of content of
the liability that if liability should be threat of sanction, then
there is liability only so far as to threaten sanction, if the le-
gal relationship was not violated. If there would the relation-
ship violated, the liability would cease to exist and the sanction
would commence. The essence of liability would be only the
prevention. There is no reason to burden with liability some-
one who did not breach any legal obligation and even did not
intend to do s0.>” Luby concludes that liability is an obligation
which occurs from an unlawful violation of legal relationship,
and he determines it as an obligation of liability, which is sec-
ondary in its nature and it is a consequence of infringement of
existing primary obligation. The purpose of the primary legal
obligation is realization economic relationship, the purpose of
the relationship of liability are the secondary targets, namely

19 BLAZKE, J.: Nahrada skody v novém Ceskoslovenském privu. Praha: Orbis, 1954, p. 23: The cause of death of an individual, when he got arsenic, is
a chemical reaction that took place in his body. This solution of causal connection does not take account of fact that arsenic is given by other, concrete

person.
20

Luby gives this evaluation to it, comp. LUBY, S.: Prevencia a zodpovednost v obcianskom prdve 1. Bratislava: Publisher Slovenske] akademie vied, 1958, p.

35, authors of publication DRGONEC, J., HOLLANDER, P: Modernd medicina a prévo, Bratislava, Obzor, 1988, on the p. 197 talk about ,, glove for
a legal theoretical fight, also Hurdik and Handlar considered these thesis of Knapp as primary.

2

KINAPP, V.: Nekteré tivaly o odpovédnosti v obcanském pmvu Stit a prévo L., Praha: Nakladatelstvi CSAV, 1956, p. 70.

22 KNAPP, V: Nékteré iivahy o odpovédnosti v obanském pravu, Stit a pravo I, Praha: Nakladatelstvi CSAV, 1956, p. 71.

25 Ibidem, p. 71.

24 KNAPP, V: Nékteré iivahy o odpovédnosti v obanském pravu, Stit a pravo I, Praha: Nakladatelstvi CSAV, 1956, p. 83.

2

G

2

x

27

Ibidem, p. 84 Jan Spisiak came to similar conclusions in relation to liability occurred from economic relations as Knapp, in SPISIAK, J.:Ndhrada skody
a ziruka v oblasti hospoddrskjch zmliv. Bratislava: Slovenské vydavatelstvo politickém literattry, 1956, p. 130-131.

After nearly fifty years, Knapp makes this generalization in relation to liability for culpability, when liability, without distinction whether contractual or
non-contractual, it is for him still an objective threat of sanctions, i.e. sanctions specified in the statute. But at the same time, the liability is a duty to
bear the sanction, which is a secondary obligation arising as a result of breach of primary obligation. Subjective sanction is then the concrete sanction
that is carried by malefactor. See KNAPP, V: Teorie prdva, Praha: C.H.Beck, 1995, p. 201.

LUBY, S.: Prevencia a zodpovednost v obcianskom prdve I,I1., Bratislava: Vydavatelstvo Slovenskej akademie vied, 1958, dil I. p. 33.
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reparation, satisfaction, or repression. Sanction is an obligation

to give compensation for damage, for costs, interest on arrears.

Therefore, he identifies the civil liability (i.e. civil-law obliga-

tion of liability) and civil sanction. Thus, he uses the term obli-

gation of liability or penalty obligation.?®

Luby determines generally the merits of case of liability,
there is an obvious inspiration by theory of criminal-law (in
the original meaning of this term), which is the conception of
subjective liability, namely due to the following elements:

1. Illegality, which arises from the provision of objective legal
order and it has an objective character.?’

2. Culpability of the subject, which is an indispensable sub-
jective element of the merits of case, it is a psychological
relation of the subject to his own conduct and to consequen-
ces of this acting.>” He considered the presumed culpability
conception as seminal, which transfers burden of proof from
the injured party to malefactor.3!

3. The consequence in form of an injury. He perceived content
of the term injury really widely, as a disturbance of the object
or its destruction, but also as its threat, i.e. a state of immi-
nent cause of injury®’, he considered only material damage
as a damage, which is expressible in cash?3, he used for de-
struction or impairing of personal relations, apart from their
material attributes, the term immaterial disturbance®*, which
is further divided in case of harm to health to: a) material,
as a concrete physical bodily injury, b) ideal, expressed as an
impediment of social position and ¢) mixed, which is the pain
itself. Luby conceptually refused the monetary compensation
for injuries and mutilation; nevertheless he accepted that mo-
netary compensation could have also a positive importance
in these instances and it is reasonable to award it.®

4. The casual connection between conduct of the subject and
consequence of this acting, which is under the widespread
Lenin’s theory considered by him as a natural rule that does
not have to be defined for the necessity of law in other way,

such as the legal casual connection. He refused to admit any

legal definition of casual connection and application of any

legal measure to determine legally relevant causes, with re-
gard to a fact that it is not problematic for judicial practice
to determine the casual connection.*®

Apart from the aforementioned definition of Blazke, Luby
newly added these elements:

5. Subject, namely the malefactor and his delictual capacity

6 Object, namely the legal relationship®’

7 Conduct of the subject, which is in conflict with the legal
norm.

However, Blazke operated also with these terms; he solved
the issue of subject and object within the legal connection, i.e.
the liability. In case of the conduct, Blazke concluded that the
illegality of an act and illegality of a consequence of this acting
is not possible to separate and he occupied an illegal acting in
framework of illegality.*®

Apropos the liability for the result in accordance with section
no. 351 of C.C.C., Luby determined requirements of liability
coincidently as in case of subjective liability, except for element
of culpability.®” He also conducted that it is an obligation to
compensate for damage not subject to liability, because only
the event itself cannot be illegal. The reason to impose a duty
to compensate for damage to certain subject is an occurrence of
damage in acting sphere of the liable subject.*’

Jiti Svestka devoted to the liability for damage caused by
extremely hazardous operations.?! Svestka considered subjec-
tive liability coincidently with Luby, thus as a sanction for an
illegal conduct.*? Marta Knappové occupied the issue of delict-
ual capacity in her work.** Knappova used the term sanction as
synonym to the relationship of liability**, under an influence of
Luby. Delictual capacity is defined as a capacity to establish le-
gal relationship and to become in its sphere a subject regardless
of his will by his own non-contractual illegal act.®

28 LUBY, S.: Prevencia a zodpovednost v obéianskom prive L., Bratislava: Vydavatelstvo Slovenskej akademie vied, 1958, p. 43.

22 Tbidem, p. 306.
3
S Ibidem, part L., p. 608.
32 Ibidem, part L., p. 272.
3% Ibidem, part L., p. 281.
34 Ibidem, part I, p. 285-286.

LUBY, S.: Prevencia a zodpovednost’ v obtianskom prave ., Bratislava: Vydavatelstvo Slovenskej akademie vied, 1958, part L, p. 453.
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LUBY, S.: Prevencia a zodpovednost’ v obcianskom prave I1., Bratislava: Vydavatelstvo Slovenskej a(ademle vied, 1958, p. 389. He states in addiction “Com-
pensation has the character of satisfaction, although it has typically the form of reparative sanctions.” Compensation for injuries should be determined
with regard to the duration and intensity of suffered pain, not in relation to other circumstances. In the case of mutilation, there should be applied
similar measures.

LUBY, S.: Prevencia a zodpovednost v obcianskom pmw I, Bratislava: Vydavatelstvo Slovenskej akademie vied, 1958, p. 222, p. 240.

LUBY, S.: Prevencia a zodpovednost v obcianskom prdve I, Bratislava: Vydavatelstvo Slovenskej akademie vied, 1958, p. 156-159: Luby concluded that
the illegal act can be discussed, only if it violates legally protected relatlonshlps if it affects a certain thing, then only as the object of legal relations.
The legal relationship is characterized by elements, namely the subject, content and object. Intervention into physical integrity means intervention on
subject of the legal relationship. If there is a parent as the subject and e.g. relation between parent and child is being violated, then the ideal injuries
are not appropriate for remedy in case of civil relationships, material damage - loss of maintenance can be already the object of compensation.
BLAZKE, ].: Néhrada skody v novém ceskoslovenském privu, Praha: Orbis, 1954, p. 14.

LUBY, S Prevencia a zodpovednost' v obcianskom prave 1., Bratislava: Vydavatelstvo Slovenskej akademie vied, 1958, p. 46.

LUBY, S.: Prevencia a zodpovednost v obcianskom pmw 11, Bratislava: Vydavatelstvo Slovenskej akademie vied, 1958, p. 19.

SVESTKA, J.: Odpovédnost za skody zpisobené pi provozech zvldst nebezpecnych, Praha: Nakladatelstvi CSAV, 1960.

Ibidem, p. 18.

KNAPPOVA, M.: Privni subjektivita a zpisobilost k itkoniim v ceskoslovenském obéanském prdvu, Praha, Nakladatelstvi CSAV, 1961.

Ibidem, p. 9.

Ibidem, p. 11.
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II. 2. The development during years 1964-1990

II. 2.1. Content of the legal regulation

On Ist April 1964, the act no. 40/1964 Coll., the Civil Code
(hereinafter referred to as the “C.C.”) came into effect; it newly
regulated liability for damage and unjust enrichment in the part
6 in sections no. 415 to 459. There was emphasized the preven-
tion in instance of compensation for damage.

The fundamental legal framework of the discussed issue was
given by article no. 23 of the constitutional act no. 100/1960
Coll., The Constitution of the Czechoslovak Socialist Republic.
The health of a person was protected as a personal right in sec-
tion no.11 of C.C.

Liability for damage, which was regulated due to a subject
of malefactor — the liability of citizens in section no. 420 of
C.C., constructed as liability for culpable acting, thus the law
presumed culpability and it was up to the malefactor to excul-
pate himself. Similar regulation of liability of organizations was
contained in section no. 421 of C.C. It is expressed in both
cases under influence of the aforementioned discussion about
the liability with a formulation “Person is liable for damage he
inflicted by breaching of his legal obligation”.

In the third part, there were regulated claims arising as a
result of the injury to health, namely the compensation for inju-
ries and diminishing of social position, instead of previous com-
pensation for mutilation, in form of lump-sum compensation in
accordance with section no. 444 of C.C., then in form of mon-
etary pensions under section no. 445 of C.C., compensation
for loss of earnings, if it was caused due to the injury to health,
and section no. 446 of C.C. for the duration of incapacity for
work and under section no. 447 of C.C., when the incapacity
for work terminated, then compensation for reasonable costs of
treatment under section no. 449 par. 1 of C.C. to person who
expended them. Under section no. 448 of C.C., monetary pen-
sion belonged to heirs in case of death of the injured person,

who provided or was obliged to provide maintenance to them,
also for costs of treatment and funeral in accordance with sec-
tion no. 449 par. 1, 2 of C.C.

The separated merits of case of compensation for damage
were sections no. 424 and 425 of C.C.%, liability of person -
citizen, not the business, which violated the duty to contribute
to prevent the damage in accordance with section no. 416 of
C.C. This person, however who were not the malefactor, could
be obliged to contribute within the compensation for damage
under certain circumstances, if it was not possible to compensate
whole damage by malefactor, so thus behalf of malefactor.#”

Henceforth, the Civil Code should have regulated only re-
lationships among individuals among each other and relation-
ships between an individual and state. There was totally abol-
ished the legal regulation related to economical relationships,
business relationships. Therefore, legal theorists begin to use
the term “civil liability”.

More detailed regulation of compensation for injuries was
implemented by section no. 16 of the ordinance no. 45/1964
Coll., in effect from Ist April 1964 till 30th April 1965. It meant
completely new establishing concrete method of determination
of compensation for injuries and diminishing of social position
by reference to the labour legal rules,*® when the total amount
of the compensation for injuries and diminishing of social posi-
tion may have not exceeded 40 000 K¢s, thence in case of the
compensation for injuries, there was amount 12 000 K¢s, the
court could increase the amounts only in the reasons worthy
of special consideration. It was replaced by the ordinance no.
32/1965 Coll., on reparation of compensation for injuries and
diminishing of social position, in effect from Ist May 1965 with
3 amendments until Ist January 2002.*” The ordinance stat-
ed the minimal value of point coincidently for both claims as
10 K¢s for 1 point in its section no. 7; in effect from 1** Septem-
ber it was 15 Kés for 1 point. The compensation was limited
with same amounts as in the previous ordinances, only from
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According to the provisions of section no. 424 of C.C., the malefactor was liable for violation of rules of socialist coexistence, when a legal duty is the
section no. 415 of C.C. imposing an obligation to prevent damages. The obligation to compensate was after inferred even for cases of breach of rules of
sports games, namely decision of the Municipal Court in Prague, no. 10 Co 190/1976 of 17" May 1978 (R 16/80). Furthermore, it affects the damage
caused by the animal, if the owner of the animal neglected control over it, decision of the Supreme Court SR, File no. 3 Cz 31/79 of 25t May, 1979
(R5/81).

However, application interpretation of the judicial practice was rather restrictive, where the condition for the imposition of an obligation to compensate
for damage in the event failure of obligation to notify, there was a threat of fundamental and very serious damages in the objective sense, not the threat
of subjectively serious harms, then it was possible to prevent damage at the time of notification, as it implies from the decision of the the Supreme
Court CSSR 3 Cz 29/69 dated 21.10.1969. In case of duty to intervene, there were 3 conditions eliminating the requirement to fulfill this obligation
examined as a priority: an objective circumstance preventing the subject to act and to prevent damage by their actions, the existence of threat of act-
ing person, threat of close person of the acting person. The problem was the perception of the legal status of the person who had to act this way. This
person was not a malefactor. Therefore, it was inferred that the person is obliged subsidiary, thus on behalf of the malefactor, but not in solidarity with
the malefactor. This opinion is maintained in: CIZKOVSKA, V., ELIAS, J., et al: Ceskoslovenské obanské pravo I1., Praha: Orbis, 1974, p. 367. Alterna-
tively, he should participate on the compensation for damage, without further specification of the part. This view was maintained in the publication:
BICOVSKY, J., HOLUB, M.: Obéanskyj zikonik a predpisy souvisejici, 3. podstatné prepracované a doplnéné vydani, Praha: Panorama, 1984,p. 658.

48 Act no. 150/1961 Coll. however, there was no further specification, if the provisions of section no. 5 of the ordinance imposed a general obligation to

49

provide compensation for earnings for the duration of incapacity for work, the provisions of section no. 9 of the ordinance imposed an obligation to
provide reasonable lump-sum compensation for injuries and diminishing of social position.

There was elected by a similar method for determining the amount of the claim of compensation for injuries and diminishing of social position, when
it stated a point range for evaluation of pain and diminishing of social position. In section no. 4, it defined diminishing of social position de facto as a
result of damage to health, which has demonstrably adverse consequences for the life actions of the injured party, to satisfy his living and social needs
or for the performance of social roles, while the damage is not temporary, the minor scars, minor cosmetic defects and pathological changes that cannot
lead to more significant reduction of social position, were excluded. The evaluation under the point range was determined by medical report. In cases,
where the possibility of further position of the injured person in his life were reduced or lost, there the final amount determined in this report could be
doubled.
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15t September 1981 with amount 60 000 K¢s, thence compen-
sation for injuries 18 000 K¢s. It was possible to exceed this
amount by judgment of court or arbitration body only in ab-
solutely exceptional cases, which were worthy of special con-
sideration .°° Provisions of sections no. 15 to 24 of the act no.
54/1956 Coll., on the health insurance, continued to be applied
on method to calculate the payments of health insurance of
employees.

The act no. 20/1966 Coll., on care for the general health of
public, came into effect on Ist July 1966. In accordance with
the ideology of prevention and developing better, socialist so-
ciety, the act emphasized the prevention and health care. It is
necessary to understand the term “health care” in its widest,
general meaning. The manifestation of the health care of public
was the provision of medical services free of charge from state,
with a fact that the services are being provided in compliance
with current knowledge of medical science without their more
detailed definitions.! According to section no. 23 of the act,
the examining and medical performances were basically ex-
ercised after previous instruction by a doctor and consent of
patient, the written form was not required for this consent.
The written form was required only for refusal of the care. The
medical services were being provided in facilities established
by state. According to section no. 77 par. 6 of the act, there
should have been established expert commissions at Regional
National Committees and the Ministry of Health to consider
those cases with doubt if there was observed the right proceed-
ing in the process of performance of medical services, or if there
was injury to health inflicted. Under section no. 78 of the act,
the provisions of Civil Code were applied on compensation for
damage. Even if the duty to compensate for damage did not
occur, the state could provide benefits to the injured person in
extraordinary case worthy of special consideration.

Liability for damage to health caused by medical facility was
conceived as a subjective liability, namely under section no. 421
of C.C,, the violated duty was the duty under section no. 415
of C.C., respectively duties stated separately in provisions of

0
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sections no. 9 and 55 par. 2 letter d) of the act no. 20/1966
Coll,, i.e. failure to render first aid, provisions of section no. 11
of the act no. 20/1966 Coll., thus the procedure non lege artis,
and prov. sec. no. 55 par. I, 2 letter e) of the act no. 20/1966
Coll., namely the violation of moral rules and obligatory con-
fidentiality.

With hindsight of 10 years from the effectiveness of C.C., in
1974, there had been the attitude to compensation for injury
to health changed, when the section no. 238 of C.C. was ap-
plied, in accordance with the judgment of the Supreme Court
of the SSSR f.ref. no. 1 Cz 110/74.52 The previous conception
of services is possible to find out from wording of Zdenék Kra-
tochvil>>, who considers provision of care as a kind of social
labour process, which was not private affair of an individual.
These services were being provided to individuals free of charge
in the scope of education, culture, and medical services from
social consumable funds.’* Milan Kindl deduced the correct-
ness of conclusion about liability of medical institution under
section no. 238 of C.C. in 1986 pursuant to the judicial deci-
sions by the Supreme Court, even through the medical services
are provided free of any charge.”> In the scope of its consoli-
dating statement on compensation for damage Cpj 44/85 of
4™ August 1986, the Supreme Court excluded the consider-
ation of liability of medical organizations for damage, which
had the cause not in nature of any concrete used apparatus or
other thing, but in the medical intervention itself, or else in
method of its performance. Concrete defect or other imperfec-
tions of the used instrument or other thing were not necessary
requirements for consideration of liability of organization under
section no. 238 of C.C. This kind of liability was given even if
the cause of damage was grounded in nature of the used instru-
ment or other thing, which commonly did not cause damage
occurrence, but it caused damage in concrete case.>®

Legal framework of the civil procedure legislation was estab-
lished in accordance with the act no. 99/1963 Coll., the Civil
Procedure Rules, which is based on prevailing principle of mate-
rial truth, when the court ex officio detected and investigated

5
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According to decision of the Supreme Court (Rc) 1Cz 60/88 of 315t October 1988, if the court intends to increase the amount of compensation beyond
the limit stated by the ordinance, it must produce evidence in relation to life of the injured party and his activities before the damage occurred, in rela-
tion to his real potential social position currently limited by the state of health of the injured person. Increase Is possible only if the sport, cultural or
other social activities of the injured was completely exceptional and on the high level, thus it is not possible to take into account only the performance
of work with increased effort.

It is possible to deduce from the systematic placement in the act that the health services include also health education of the population, work in the
field of hygiene and the fight against communicable diseases, medical preventive care, which included outpatient and institutional care, spa care, as
well as provision of medicines and medical aids.

This decision stated that the provision of health services is a service, even if this type of service is not regulated by the Civil Code. Therefore, the health
care facility is liable under section 238 of C.C. for damage caused by the device or instrument is defective, or device, instrument, medicine, or other
thing used during the provision of medical services was not defective, but it caused damage by its nature. If you used drugs or diagnostic instruments
were not defective, but there were having side effects that caused the damage, it is necessary to determine whether these side effects were caused by
the nature of the used instrument. That would be applied in the case where it is known that side effects can occur increasingly. The incidence of such
side effects must be proved.

KRATOCHVIL, Z.: Sluzby ve vztazich mezi obany. Secialistickd zikonnost, 8/1964, p. 12-19, Z.Kratochvil is one of the co-authors of the act no.
40/1964 Coll,

KRATOCHVIL, Z.: Sluzby ve vztazich mezi obcany. Socialistickd zikonnost 8/1964, p. 12.

KINDL, M.: Nékteré otdzky néhrady skody pii poskytovani zdravotnickych sluzeb. Socialistickd zikonnost 6/1986, p. 313-319, p. 315.

In the unifying statement, there is an evident restrictive approach to the liability of the medical facilities as defined in section no. 238 C.C. However,
there is another decision of that same court, which deduced the liability under section no. 238 C.C. in injury to health caused by defective chair, tables,
or dishes in canteens restaurant facilities, as it concluded in the decision file no. 1 Cz 40/1984 dated 31.10.1984. In the mentioned case, the injury to
health occurred as a result of the fall of customer from defective chair in the restaurant facility.
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confines of the exercised claims under section no. 120 par. 1
during the civil proceeding,

1. 2.2. Approach of Czech legal science during years
1964 - 1989

In this period, there were published monographic works
about liability by Svestka¥”, Knappova®, and Macur®?. All of
them consider civil liability as sanction; it means that they
adopted the Luby’s sanction conception of compensation for
damage. He did not consider the liability of medical institution
for injury to health, albeit only in some cases pursuant to sec-
tion no. 238 of C.C.

Knappova considers liability as synonym for obligation of
liability®, in other context; she stated that civil liability is a
special type of civil-law obligation®. Even Knappové did not
consider the liability of medical institution for injury to health,
albeit only in some cases pursuant to section no. 238 of C.C.

The requirements of liability and content of obligation of
liability, i.e. sanction also in an official text book of civil law,
are presented by Svestka identically.®? Reasons for extraordi-
nary liability for the result are being seen in idea of risk and
equity legitimating an intensive interest in protection of injured
persons.®® Even the section no. 238 has relatively unequivocal
wording, the authors of the text, concretely Josef Elid$ and Jiit
Svestka, did not consider possibility of application this provi-
sion on compensation for damage occurred during provision of
medical services.**

Josef Macur devoted to the civil-law relationship of liability
and culpability in his work as subjective element of liability.
Macur adopted Luby’s conception and considers the concep-
tion for presumed culpability® corresponding with the Czecho-
slovak legal regulation as most convenient conception of liabil-
ity; even he did not consider the liability of medical institution
for injury to health, albeit only in some cases pursuant to sec-

“
3

tion no. 238 of C.C.

The liability, however primarily for the sphere of economic
relationships,*® was dealt also by Petr Hajn® with Josef Bejcek®®.
Both of them notify the incongruity of present conception for
development of economic relationships; they both notify the
incongruity of identifying liability with sanction.

Hajn separates the liability from sanction.®” According to
him, liability is related with violation of primary legal duty, it
occurs at moment of interference of the legal duty; it is an obli-
gation to bear the unfavorable consequences as a result. Sanc-
tion is only the unfavorable consequences of this violation.”

Bejcek is wondering if it is rational to discuss liability at all,
he adverts the variability of particular theories, the concept
and terminology disunity. He proposes to conclude a consen-
sus about what the liability will be called. He notifies that the
difference between objective and subjective liability is not in
opposite, it lays in the method of cognition, in case of objective
liability, it is the statistic method, in the second case, it is the
causal method.”" He considers an application of subjective li-
ability convenient in economic relationships, because it is com-
plicated to determine the casual connection between damage
occurrence and conduct of concrete worker, especially in those
situations, where more individuals participate together on one
labour operation (realized activity), or there is some other cir-
cumstance having a share in damage occurrence.”

There were three monograph works devoted to legal liability
in the medical services published, namely two works by Jaromir
Stépan”™ and common work by Jan Drgonec and Pavel Hol-
linder.™

According to Jaromir Stépan, the liability for injury to
health in medical services is a liability of organization provid-
ing medical care, namely for intentional violation of legal duty
of persons performing the medical care under section no. 421
of C.C.,” also as liability for the result under section no. 238
of C.C. in case of fulfillment of stated requirements. Appraisal

SVESTKA, ].: Odpovédnost za $kodu podle obéanského zdkoniku, Praha: Academia, 1966.

58 KNAPPOVA, M.: PovmnostaodpowdnostVohmnsl\em prévu, Praha: Academia, 1968.
39 MACUR, J.: Odpovédnost a zavinéni v obéanském pravu, Brno: Spisy UJEP, 1980.
60 KNAPPOVA, M.: Povinnost a odpovédnost v obéanském prdvu, Praha: Academia, 1968, p. 270-271.

6

Ibidem, p. 203.

62 CIZKOVSKA, V., ELIAS, J. et al: Ceskoslovenské obéanské przwo Praha: Orbis, 1974, 1., I1., hlavy 24 a 25 z pera J. Svestky
03 CIZI(OVSI(A V, ELIAS, J. et al: Ceskuslovenske obcanské prdavo, Praha: Orbis, 1974, L, IL, hlavy 24225z pera]. Svestkv,p 375.
64 CIZKOVSKA, V., ELIAS, J. et al: Ceskoslovenské obéanské pravo, Praha: Orbis, 1974, L, 1L, srov. hlava 21 z pera J.ElidSe a hlavy 24 a 25 z pera J.

Svestkv

65 MACUR ].: Povinnost a odpovédnost v obéanském pravu, Brno: UJEP, 1980, p. 193.

66

The legal one was with effectiveness from 1% July, 1964 contained in the Act no. 109/1964 Coll., the Economic Code, the damage between the orga-

nizations were compensated in accordance with Reg. no. 46/1967 Coll., based on a system of liability for result with the possibility of liberation in the

stated reasons.

7 HAJN, P: Riziko a odpovédnost v hospoddiské praxi. Praha: Nakladatelstvi Svoboda, 1984, ddle v HAJN, P: Institut prévni odpovédnosti a efektivnosti

préva. Acta universitatis Carolinae- luridica, Praha, 1986, p. 279-300.

68 BEJCEK, J.: Obecné teoretické otdzky hospodiFskopravni odpowdnostl Pravnik 6/1983, p. 571-585.

69

70 Tbidem, p. 282.
7

HAJN, P: Institut pravni odpovédnosti a efektivnost prava. Acta universitas Carolinae-Iuridica, Praha, 1986, p. 279-300.

BE]CEK J.: Obecné teoretické otdzky hospoddrskopravni odpovédnosti. Pravnik 6/1983, p. 577.

& BE]CEK ].: Obecné teoretické otdzky hospoddrskoprdvni odpowdnostl Pravnik 6/1983, str. 571-585, p. 585.

73

Panorama, 1989.

STEPAN, J.: Pravni odpovédnost ve zdravotnictvi, 2.zcela piepracované vydani, Praha: Avicenum, 1970 a STEPAN, J.: Privo a moderni Iékafstvi, Praha:

™ DRGONEC, J., HOLLANDER, P: Modernd medicina a privo, Bratislava: Obzor, 1988.

-

5 STEPAN, J.: Prdvni odpovédnost ve zdravotnictvi, 2.7cela piepracované vydani, Praha: Avicenum, 1970, p. 85.
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of the liability for injury to health in medical services in accor-
dance with section no. 238 of C.C. is considered as problematic.
According to him, even the matter if the liability under sec-
tion no. 238 of C.C. affects also provisions of medical service
is questionable and he notifies that expert literature does not
consistently devote to this kind of liability in medical servic-
es.”® He admits the liability under section no. 238 C.C. only
in relation to damage caused by side effects.”” However, he de-
duced concurrently also a possibility of liability under section
no. 432 of C.C,, if the damage was caused during performance
of medical experiment where damages are the consequences of
effect of scientifically still not sufficiently examined.”® With
hindsight almost 20 years, Stepan also comes to the conclusion
that relationship between patient and medical services facility
is a specialized kind of administrative-managing relationship, it
is possible to delimit a curative (nursing) sphere from the side
of doctor, participating sphere (complicit) from the side of pa-
tient and traditional sphere of administration, which includes
obligatory cares, examining and educating, enforceable by the
state power.”?

Drgonec and Hollander devote to aspects of modern medical
procedures, namely in the process of performance of medical
research, transplantation, medical interventions to the human
reproduction. He agrees dealing with the civil liability with a
conception as sanction liability presented by Luby, thus the li-
ability is a sanction for him in sense of material liability.%" The
authors subordinate the liability of medical institutions under
section no. 421 of C.C. coincidently with Stépan, they identify
contrary to Stépan with an application of provisions of section
no. 283 of C.C. on all of the cases, where the damage occur-
rence has its origin in the character of the used instrument or
material and also in cases when the used thing or medical sub-
stance was not defective, but it caused damage occurrence by its
character.®! They agree with Stépan and they deduce a possibil-
ity to proceed also pursuant to section no 432 of C.C. in case of
damage inflicted in connection of medical research.

According to the authors, “the objective liability has its posi-
tion everywhere, where certain human activity carries higher
danger for other subjects”,*? therefore they propose to imple-
ment de lege ferenda for the liability for damage inflicted in
medical services generally a conception of liability for the result
with possibility of sole liberating reason in form of culpability
of injured party. At the same time, they labour under the pro-
tection of the doctor, which was granted by labour-law relation-
ship towards provider of the medical care in form of labour-law

liability based on subjective principle.®* Drgonec and Hollander
also deal with casual connection and suggest to revise the so
far govern theoretical consideration of causal connection and
to widespread comprehension of causality in way that not only
indispensable but also sufficient reason will be admitted.®

1. Conclusion

The period of effectiveness of C.C. can be in the Czecho-
slovak conditions characterized as period of problem liability
occurrence. The attitude of Blazke to reformulation of theoreti-
cal substance of liability and obligations to compensation for
damage completely miss the element of activities, he focuses on
illegality itself, and the liability is relationship between illegality
and malefactor for him. Attitude of Blazke remains absolutely
isolated in this direction. Luby’s conception created grounds
for other authors, who devoted to liability. Luby extended re-
quirements of liability contrary to the legal science in the First
Republic; it is naturally only an apparent extension. The object,
which is the relationship for him, means the exclusion. Just in
the relation to this requirement, Luby must conceptually refuse
compensation for immaterial injuries to health, because the
health does not have social dimension in form of relationship
to other subjects of legal relationships, it is related exclusively
and merely to the subject himself. Luby admitted his definition
of liability without closer regard to legal regulation at that time
in force and effective. Luby’s designation of liability, respec-
tively obligation of liability, by term “sanction”® was accepted
by other authors. Only Knapp does not identify liability with
sanction, he applies the term “threat of sanction”. It follows
from the cited judicial decisions that judicial practice was not
influenced by this attitude and it awarded compensation for
suffered pain and mutilation in accordance with the legal regula-
tion in force and effect.

All of the cited authors agree with the fact that liability should
be conceived as liability for intentional violation of legal duty®
Liability means the subjective liability. Luby does not consider
the liability for the result as a hablhty (compare with the obliga-
tion not subject to liability), Svestka demgnates it simply as an
obligation to compensate for damage, i.e. in accordance with the
legal theory during period before the year 1948.

Consensus about requirements of liability and identification of
liability with sanction are typical for the period after year 1964.
Ideas of Luby are being adopted by all authors. Critical opinions
did not appear until the 80’s, namely the opinions of Hajn and
Bejcek, who suggest modification of attitude to liability, prima

76 STEPAN, ). Privni odpovédnost ve zdravotnictvi, 2.zcela prepracované vydani, Praha: Avicenum, 1970, p. 87.

pubhshed in the Bulletin of the Ministry of Health no. 8-10/1966.

79 STEPAN, J.: Prdvo a moderni Iékarstvi, Praha: Panorama, 1989, p. 12.

© »

Ibidem, p. 211.

77 Notification on the common position of the Ministries of Health and Justice, the Supreme Court, the General Prosecutor’s Office and state arbitration
STEPAN, .. Prdvni odpovédnost ve zdravotnictvi, 2.zcela prepracované vydani, Praha: Avicenum, 1970, p. 233.

DRGONEC, J., HOLLANDER, P: Modernd medicina a privo, Bratislava: Obzor, 1988, p. 205.

82 DRGONEC, J., HOLLANDER, P.: Modernd medicina a prdvo, Bratislava: Obzor, 1988, p. 217.
8 DRGONEC, J., HOLLANDER, P: Modernd medicina a prévo, Bratislava: Obzor, 1988, p. 217.

84 Tbidem, p. 248.

85 The synonym of term “sanction” is in general Czech - fine, penalty, in Latin, the term “poena” means punishment, penalty, retribution.

86

The author was not successful in searching for any more detailed work devoted to liability for injury to health in the medical services from this period.
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facie to terminology apparatus, they does not agree with the iden-
tification of liability with sanction. Although, section no. 238 was
a part of legal regulation from year 1964, the legal theory did
not react to this provision, thus it dealt conception of liability on
general level. Liability for injury to health was considered as an
objective liability under section no 238 of C.C. only as the result
of application practice. Without an interest of legal science, there
was established dual approach to compensation for injury to
health in medical services, which had no parallel in Czech law so
far and it was accepted. Only Stépan expressed dissenting state-
ment, without appropriate legal argumentation.

In the process of civil procedure, court found out all relevant
facts with application of investigative principle in order to subor-
dinate them under section no. 421 of C.C. or section no. 238 of
C.C. It determined amounts of the claims mechanically pursuant
to delegated legislation, which stated limitation for amount of
compensation for injuries and diminishing of social position. Pur-
pose of the limitation was to unify the procedure of application.
Limitation could be exceeded only by court in prescribed cases.
Reasons for increase of compensation for diminishing of social
position were more connected to social manifestations of injured
patient. Requirements stated by ordinance were allocated to cer-
tainly delimit uncertain measures. There has been lost concentra-
tion on the injury itself and irreversible negative consequence of
the injury to physical functions and integrity of injured person.

Provision of the medical care was the “service” provided to
patient even by the concrete doctor, but from the state pursuant
to act no. 20/1966 Coll. Therefore, it is understandable that the
state has intention to regulate amount of claims, which could be
exercised by patients towards it (even though indirectly towards
medical facilitates established and controlled by state).®”

Literature

There also new medical methods start to appear in this period.
Performance of the medicine was already not similar to perfor-
mance of casual human activity. There were performed many of
completely new specific activities in process the medical perfor-
mance. There was increasing number of effect of instruments and
of specific substances. Performance of medical services seemed
rather more like industrial activity. As consequence was obvious
attempt to transfer potential risks from these activities of patient
to medical facility (in consequence of provided medical care by
state — to state). Hollinder and Drgonec suggested modification
of whole conception to so-called objective liability with an only
liberating reason of culpability of injured person. Probably also
vis maior should have been attributed to the provider of medi-
cal care (what was undoubtedly an advantage for patient). They
agreed with Stépan in conception of liability under section no.
432 of C.C. for the medical research.

In the period after 1989, there was typical an attempt to trans-
fer Czech law with almost unchanged content of legal norms by
new procedures of interpretation and application from subjective
liability to objective liability under section no. 421a of C.C. and
thus ensure higher financial compensation, which would be really
proportionate satisfaction to injured person within the system
of provision of medical care. Attitude of doctors when providing
medical care is rather or mostly paternalistic. Pursuant to this
development, there is an attempt of Czech legislator to conceive
the liability for injury to health in medical services as an objec-
tive liability, as it is declared in proposal of new Civil Code,® it
means to abandon concept of liability as liability for violation of
legal obligation. However, this modification is not the right deal,
because it is not possible to impact this new conceptual change
on all specifics of provision of medical care.%’
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89 The author elaborately devoted to the theme of liability for injury to health in medical services in her dissertation of the same name.
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Code of International Commerce

Lenka Doubravova *

Abstract

The paper focuses on the analysis of Code No. 101/1963 Col., Code of International Trade, as amended (hereinafter referred to also as “the
Code”). The main aim of the present article is to underline objective and nature of present Code and to show the historical background. An analysis
of particular legal provisions and structure of the Code will be an integral part of the article with an accent to the modern elements of the Code.
It became an inspiration even for the current Commercial Code and for the parts of the big set of amendments of Civil Code after the year 1989.
Often, it is also stressed that only thanks to this Code of International Commerce one can follow an uninterrupted development of commercial law
on Czech territory during the second half of the twentieth century, in spite of complete deformation of commercial legal obligations. The Code actually
preserved in itself certain purely private law principles that the Code of Business did not contain.

Key words: International trade; International business contracts; Code of International Trade.

Introduction

The Code of International Commerce (hereinafter referred
to also as “the Code”) regulated international commercial law.
It came into force on April I, 1964, and it was repealed effec-
tive on January 1, 1992 when the new Commercial Code came
into force. According to the doctrine, the Code of International
Commerce reflected modern tendencies; it was based on com-
parison that took “capitalistic legal philosophy” into account,
considering Haag Uniform Law on the International Sale of
Goods, Swiss Code of Obligations as well as Italian and Greek
codes. Similarly, the Law on International Commercial Con-
tracts of People s Republic of China was influenced by western

legal philosophy.!

The process of codification

First of all, it should be noted that the first half of the 1960’s
brought an overall disintegration of legal regulations due to re-
codification of civil and family law and due to the creation of
new Code of Business, Code of International Commerce and a
new Code of Labour. All of them followed an approach accord-
ing to which the codes were all independent, none of them had
a general character (meaning it would apply in all areas), and on

ment of Commercial Law at the Faculty of Law, Masaryk university.

the other hand each of the new codes was a specific set of rules
self-sufficiently regulating a particular sector of social relation-
ships. Such a concept caused a fragmentation of legal relations.
This fragmentation could be best demonstrated by the fact that
particular legal institutes were—without any specific, objective
reason-regulated multiple times within autonomous codes (for
example legal capacity, conclusion of contracts, statute of limi-
tation, damages, etc.).

It is clear from the stenographic records of the 22" session
of the National Assembly (December 4, 1963)* that the Code
of International Commerce stems from the legal equality of par-
ties to the international trade, with no regards to whether the
party comes from a socialistic or capitalistic country. When in-
troducing the proposal of the Code of International Commerce,
the representative of the Constitutional committee and of the
Committee for planning and budget stressed that the equality
of the parties was its key characteristic and the one that could
assure there would be no pretext available for foreign countries
to criticize the concept of the new Code with regards to pos-
sible discrimination. Moreover, it was assumed that many more
international partners would agree on choice of Czechoslovak
law because the new Code dealt solely with legal relations with

Mgr. Ing. Lenka Doubravové, the head of the department of family, health care and labour of the Office of Ombudsman, a PhD. student at the Depart-

1 RaSovsky, P: Rozhodné pravo v zavazkovych vztazich z mezinirodniho obchodu - Lex mercatoria — part III, EPRAVO.CZ - Sbirka zikont, judikatura,
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2 For more see Explanatory report on amendments to Civil Code, available online at http:/obcanskyzakonik justice.cz/tinymee-storage/files/Duvodo-

va_zprava_OZ_LRV_090430_final.pdf

3 Available online at http:/www.psp.cz/eknih/1960ns/stenprot/022schuz/s022013.html [cit. 29.11.2010]
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international element, whereas the Civil Code contained the
regulation of domestic legal relations. Another quite interesting
conclusion from the stenographic record is that the importance
of Code of International Commerce was to surpass Czechoslo-
vak borders; the Code was supposed to be a clear evidence of the
fact that “Czechoslovak Socialistic Republic strictly applies the politics
of peaceful coexistence and fair economic competition of both world eco-
nomic systems.”

In the course of discourse on the proposal of the Code of
International Commerce, the member of parliament Novak had
expressed his opinions on purpose of this Code.* According to
him, the Code of International Commerce aimed to become
an important tool of the development of Czechoslovak inter-
national trade and thus indirectly of the entire Czechoslovak
economy. The achievement of this goal relied on increased se-
curity in the course of international business relations due to
precisely defined rights and obligations of the actors of such
relations guaranteed by the Code. The Code’s function to support
the volume of Czechoslovak international trade could, accord-
ing to PM Novak, properly operate only if the domestic enter-
prises fulfilled their obligations which they took upon them-
selves with regards to their international partners.

The process of repeal of the Code

For now, it is worth to move a few decades forward in time
and to mention the historical context of the repeal of the Code
of International Commerce at the beginning of 1990’s. In the
process of adopting new codes during the 18" meeting of the
Federal Assembly, on October 31, 1991, deputy Prime Minis-
ter, Pavel Rychetsky, also mentioned the legislative history of
the previous era. He stated, among other things, that in the
altogether deformed economy;, the laws incapable of regulating
the market relations had been often adopted. This had created
the need to issue, along with them, the law on international
trade—however, one applicable only to the commercial relations
with foreign countries.

It follows from the above mentioned as well as from a short
analysis of the process of repeal of the Code of International
Commerce, that the Code became an inspiration even for the
current Commercial Code. Often, it is also stressed that only
thanks to this Code of International Commerce one can fol-
low an uninterrupted development of commercial law on Czech
territory during the second half of the twentieth century, in
spite of complete deformation of commercial legal obligations.
The Code actually preserved in itself certain purely private law
principles that the Code of Business did not contain. The Code
of International Commerce strongly influenced the legislative
development after the year 1989, for example by becoming an
inspiration for the parts of the big set of amendments of Civil

As above

Code.? On the other hand, the above mentioned set of amend-
ments is often criticized for preserving certain schemes typical
for totalitarian legal constructions, even though it removed the
most blatant displays of socialistic legal terminology created in
the sixties. For example, this set of amendments did not touch
the principle of absolute nullity of legal acts, even though the
Code of International Commerce-quite liberal in socialistic at-
mosphere-lessened the impact of this principle. However, the
solution included in this legal act was not taken into account,
and the old concept was preserved in the Civil Code instead.”

Structure and content of the Code

With everything already mentioned in mind, it is clear that
the adoption of the Code of International Commerce was mo-
tivated by the effort of lawmakers to create legal conditions fa-
vourable for the development of international economic and
scientific and technical cooperation. It is frequently praised
that the Code was based on equality of the actors of interna-
tional trade, with no regards to the social system of the state
from which the actors came from.® This much is obvious from
the entire text of the Code.

As for the structure itself, the Code of International Com-
merce was divided into five heads:

- Head I: Opening provisions

- Head II: Common provisions

- Head III: General provisions on obligations

- Head IV: Special provisions on some obligations
- Head V: Special, transitory and final provisions

Each head was then divided into chapters, sub-chapters and
sections. The Code of International Commerce contained 826
sections in total.

The opening provisions (that is the first five sections) dealt with
the purpose of the act and more importantly with the subject
matter of this legal regulation as well as with its relation to other
legal acts. Both available commentaries? confirm that a subsid-
iary use of Act no. 40/1964 Coll., Civil Code, was excluded. The
provisions of the Civil Code could thus be applied only if the
Code of International Commerce expressly referenced them.
The Code of International Commerce was mainly used when
the Czechoslovak law should have been applied in accordance
with the provisions on choice of law or in accordance with the
agreement of the parties. If slightly simplified, one could say
that the Code was applicable to those relationships “arising in the
international business relations and containing a foreign element” that
were minutely described in provisions of section 2 of the Code.
The subject matter of these relationships was defined objective-
ly; this meant that if the conditions of the section 2 par. 1 were

5 Available online at http:/www.psp.cz/eknih/1990fs/slsn/stenprot/018schuz/s018026.htm [cit. 30.11.2010].

pdf [cit. 1.12.2010].
As above.
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met, the Code of International Commerce applied also to the

relationships between Czechoslovak actors. Antonin Kanda, in

his commentary!?, divides the relationships, which the Code of

International Commerce regulated, into four groups:

1. Relationships between persons who do not have their seat or
their place of residence on the territory of the same state,

2. Relationships where the performance is realized on an inter-
national scale,

3. Relationships arising from procurement or performance of
marine transport of consignment, or from renting of ships,
or from contracts on operation of ships,

4. Relationships connected to some of the above mentioned
relationships.

Provisions of section 5 of the Code of International Com-
merce state that the regulation is in principle of non-mandato-
ry character. The list of mandatory provisions is contained in
section 722.

In common provisions (that is Head II, sections 6 to 99), the
Code regulates legal status of persons and things; it defines rules
for legal acts, representation and power of attorney (including
proxy and power of attorney for cases of operation of business).
Moreover, this part deals with the counting of time, contains
the statute of limitation and acquisitive-prescription (usucap-
tion). As seen from this list, this part of the Code is quite exten-
sive. Therefore, a few interesting features will be pointed out.

Compared to the Code of Business, the Code of Interna-
tional Commerce uses a different terminology in relation to
actors of legal relations. Instead of “citizen” used in the Code
of Business, the Code defines a “natural person”. In the same
way, instead of “organization” of the Code of Business, the Code
uses “legal person”. Moreover, according to the commentary, it
was not necessary for the “legal person” to be classified as “or-
ganization” according to section 114 of the Code of Business
because the Code of International Commerce was (as already
mentioned above) intended also for the regulation of property
relationships between parties from states with different social
systems. The terminology of the actors of legal relations was
thus trying to reflect the terms used in international trade.

In the area of the legal capacity, the Code of International
Commerce references to the Civil Code.

It is astonishing, even, that definitions of for example im-
movable assets, (section 14), of generic things (section 15) or of
accessory of things (section 16) could be found in the Head II
of the Code. The analysed part of the Code also devotes numerous
provisions to the topic of legal acts (sections 22 to 48).

The general time limit under the statute of limitations was
3 years, in some cases it was 10 years (the compensation of
damage from the debt secured by surety, the return of insur-
ance payment). On the other hand, the Code also anticipated

the situations in which the time limit was only 1 year (e.g.
claims towards the carrier). It is also very interesting that it was
possible to agree upon a time limit, but ,together the time limit
agreed upon and the statutory time limit could not exceed 15 years,”
(section 88).

Head III (sections 100 to 275) contained general provisions
on obligation. It encompassed many provisions that are known
today. Again, with regards to the extent of the regulation, only
some parts are pointed out. Thus Head III contained provisions
on: creation of obligation, creation of contract, references to
general business terms and conditions, contract forms, custom
rules, agreement on a future contract, and so on.

Head IV (sections 267 to 720) regulated particular types of
contracts. As stated in the section 101 of the Code of Interna-
tional Commerce, “obligations arise from contracts, caused damage,
unjustified enrichment or from other circumstances listed in this code.”
The Code of International Commerce envisioned the so called
“typical” (author’s note: named) contracts—which were regu-
lated in this Head—on one side and other “atypical” (author’s
note: unnamed) contract—which had to fulfil certain substan-
tial conditions''-on the other hand. The commentary classi-
fies contracts such as a contract on production specialization
and a contract on production cooperation into the second cat-
egory. Particular contract types defined in the Code once again
resembled those in the current Commercial Code. There were
for example: a contract on sale, a barter contract, a contract on
loan, a lease contract, a contract on deposit, a storage contract,
custody of a thing by third person, a contract on performance of
work, a contract on supervision activities, a transport contract,
an insurance contract, a procurement contract, a contract on
association, some contracts on bank transactions and so on.

Conclusion

The Code of International Commerce was, in its era, a rather
well done legal regulation based on the equality of the parties.
Its terminology and structure was closer to that of the Commer-
cial Code adopted in the 1990’s rather than to that of Code of
Business (that was adopted at around the same time). It stems
from historical context and the analysis in this paper that it
was a rather comprehensive and to a certain extent from other
codes autonomous legal regulations. However, in general, first
half of the 1960’s brought a rather substantial fragmentation
of legal regulations due to re-codification of civil and family law
and due to the creation of new Code of Business, Code of In-
ternational Commerce and a new Code of Labour. With regards
to a high level of autonomy of all the above mentioned codes,
Czech legal regulation was much disintegrated. Thus particular
legal institutes were often and without any specific, objective
reason regulated multiple times within autonomous codes.

10" Kanda, A.: Zakonik mezindrodniho obchodu. Prague: Orbis 1976, page. 19-20.
11 Kopag, L.: Komentaf k zakoniku mezindrodnfho obchodu. Prague: Panorama 1984, page. 77.
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The closer I knew Poles the better I understood them and the better I felt among them.
Poland and Poles in the Biography of Carl Gustaf Emil Mannerheim

Marek Biatokur*

Abstract

The biography of Marshal of Finland C. G. Mannerheim Poland and the Poles didn’t play important role. Despite this it can be concluded that
in the first period of his adult life he had very close contacts with them. That was a consequence of stationing in the avea of Poland by Russian troops
in which he was serving at the end of the nineteenth century and beginning of the twentieth century. Even after gaining the independence of Finland
in 1917, Mannerheim didn’t cease extensive contacts with Poles. Mannerheim’s contacts seemed particularly interesting with Joseph Pilsudski who
was respected by him as a real and strong leaders of the Polish nation. In this article one also presented similar historical issues of Finnish and

Polish history at the background of the Mannerheim’s biography.

Key words: Carl Gustaf Mannerheim; Poland and Finland in the XX century.

Baron Carl Gustaf Emil Mannerheim is a person, who in the
history of Finland raises similar emotions as Marshal Joseph
Pilsudski in Poland and Charles de Gaulle in France. In this
article, the most interesting thing is the history of Finland and
Poland, which as the biographies of Mannerheim and Pilsudski
have many common elements'. These analogies were pointed
out in the early twentieth century by Wiadystaw Studnicki and
Leon Wasilewski — Polish experts on national subject matters?.
They especially put stress on the reality of the nineteenth cen-
tury, when the whole Finland and the bigger part of Poland
were within the boundaries of Russia3. Also, the time to become
independent states was in Finland, as in Poland, due to the af-
termath of the Great War (1914-1918), revolutionary events in
Russia and Germany and the struggle of both nations*. In those
historical moments, both Finns and Poles were led by Manner-
heim and Pilsudski®. One will return to the relationships be-
tween them later in the text.

The history of war and peace can and must be studied not

only on the basis of the documents, but also of human destiny.
This statement repeatedly cited as any other one matches the
Marshal Mannerheim. Focusing mainly on those aspects of his
activity which concern Poland and the Poles, it is worth recall-
ing a few key facts from his biography.

Mannerheim was born on 4th June 1867 in Askainen (the
Louhisaari mansion) in Finland. He came from an aristocratic
family of Swedish roots®. In 1886 he left the Finnish school of
cadets and devoted himself to professional military service in
the Russian army. One of the conditions of acceptance to elite
Mikolajewski Cavalry School was the positive result of the ma-
ture final exam. Mannerheim graduated Mikolajewski Cavalry
School in 1889 with very good marks”. During his service in
the Tsar’s army Russia fought against Japan (1904-1905) and
took part in the First World War (1914-1918). During the first
of those conflicts, Mannerheim was promoted to the rank of
colonel. The First World War brought him the promotion to
the rank of general.
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In 1917 Mannerheim returned to Finland and started to form
Finnish national troops which were often called the White Army.
Polish newspapers, for example Krakow’s "Time” described the
Finnish reality at the end of the Great War very graphically:
“[...] Bolshevism prowled at its best basing on Russian garrisons
which terrorized the whole country”®.

The year 1918 was a breakthrough in the career of Manner-
heim when, for the first time he gained popularity and a strong
position in the minds of his countrymen. Beside the first inde-
pendent Prime Minister of Finland — Pehr Evind Svinhufvud,
Mannerheim became an unqestionable leader of the struggle
for independence and the candidate for the highest posts in the
sovereign country. Finns didn’t mind that he didn’t speak Finn-
ish in the first years of between war period and communicated
with his subordinates through interpreters.

After the war for independence Mannerheim was ruling Fin-
land as a regent for seven months from December 1918 to July
1919. When the Finnish parliament passed the constitution
and elected the president, he took a back seat of political life®.
He spent the period of twelve years between 1919 and 1931 on
social work, travels and military research. In 1931 he became
the Chairman of the State Defence Council. Two years later he
became the first Marshal of Finland in independent history of
that country.

The Press Attache of the Polish Embassy in Helsinki Nor-
bert Zaba, who occupied this office at the end of the thirties,
wrote about Mannerheim “Marshal Mannerheim, co-founder
of independence. He defeated the Reds (bolsheviks) and as-
sured the independence of Finland and the western model of
democracy. He didn’t reach for the dictatorship power which
was actually lying on the street. He withdrew from the com-
mand and politics and occupied only the honourable positions
of Chairman of the State Defence Council and the Red Cross.
The time came for him when the independence of Finland was
threatened again in 1939”10,

We have to remember that the period preceding the out-
break of World War Two was used by Mannerheim to modern-

8 Bohater finlandzki [Finnish hero], ,Time* [Krakow], 1919, Ns 286.

ize and reorganize the Finnish Army!!. According to Bernard
Piotrowski, the Polish historian and author of the monography
devoted to the Winter War (Talvisota) at the end of the thir-
ties, the role of Mannerheim as an experienced and influential
commander grew rapidly in the military and political circles in
Western Europe!2. One of the most important projects of that
period was the construction of fortifications on Karel Isthmus
along the borders with the Soviet Union which was of the high-
est priority in Finland. Mannerheim, who was one of the ini-
tiators of this project, mainly due to social support, was given
an original gift — the whole system of fortifications was named
“The Mannerheim Line” - naturally derived from his name!3.
From 1939 to 1945 he was the commander in-chief of the Finn-
ish Army twice, giving evidence of the capacity of commanding.
Once again he was a genuine “Father of the Finnish people who
commanded them against “immemorial enemy” — Russia — in
the name of defending “home, faith and fatherland”!*. Talvi-
sota, so-called Winter War (1939-1940) and Continuation War
(Soviet - Finnish war from 1941 to 1944) strenghtened per-
manently the position of Mannerheima in the history of one
thousand lakes country!>.

From August 1944 to March 1946 Mannerheim occupied
the office of President of the Republic of Finland. The last im-
portant act of his activity on the political and military stage was
the declaration of war against the Third Reich in March 1945.

At all stages of his life Mannerheim met with Poles. For
many of them, especially for those whom he knew before the
outbreak of World War One, he was a very close person. After
many years of early contacts with Polish people he wrote down
his memories: “The closer I knew Poles the better I understood them
and the better I felt among them™'°. Kalisz, one of the oldest urban
centers on the Polish territory was the place where he began his
military adventure as a cornet in the Russian cavalry. He was
serving in 15th Alexander’s Dragon Regiment which was popu-
larly called “the hussars of death”. This tradition had a strong
influence on his youthful imagination!”. This period did not
last too long because in 1890 he was displaced to St. Petersburg.

9 About civil war in Finland in 1918 see: T. Cieslak, Historia Finlandii (History of Finland), Wroctaw 1983, p. 207-232; Idem, Geneza i rozwdj wydarzer re-
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He spent the next 18 years in the Tsar’s army so he had a lim-
ited contact with the Poles apart from those who were in the
capital of the empire, or as he did, wore the uniform of the
Russian Army.

The beginning of the twentieth century announced the
breakthrough events. The Russian-Japanese War (1904-1905)
which was to be a local conflict for Russia and to be ended
quickly took a completely different turn. The event was to
prove equally important to the future of Finland and Poland.
The revolution which started in 1905 was the best confirma-
tion. Mannerheim accurately assessed this turbulent period
from the perspective: “The Russian defeat and the subsequent
internal shocks, which have breached the empire basis, turned
out to have a decisive impact on the world politics [...]. Also in
Finland, the new wind was blowing. The revolution in Russia
has given our nation the spirit of fight against increasing op-
pression from the turn of the centuries”!8. The views, similar to
those expressed by Mannerheim, were also expressed by Poles
who, the same as Finns, wanted to use the internal problems of
Russia to improve the conditions of national well-being.

Mannerheim spent the longest period of direct contacts with
Poles from 1908 to 1914. During this period he was re-assigned
to serve in Poland. This fragment of his biography was fully re-
flected in the memories which he wrote down after many years.
"Shortly after the return I could enjoy my own regiment be-
cause I received a command of 13th Vladimir’s Lancer Regiment
which stationed in Minsk Mazowiecki, in the heart of Poland!?.
I accepted the appointment and transfer to Poland with plea-
sure where 19 years ago I had started a military career [...]"2°.
The fact that Mannerheim felt very well among the Poles didn’t
prevent him from quick promotions in the Tsar’s army. Coming
back after years of memories to the times spent in Poland he
wrote: “Even today I remember spending pleasant 7 years in
Poland.” Before I started serving there, I had officially visited
the Polish stables and two times I had been detached to Warsaw
for an inspection connected with the emperor’s stay at Polish
territory. Thanks to the cavaliers from the Ministry of Court I
met with many distinguished Poles who visited St. Petersburg
in the winter season. As a result, I had had many friends among
them before I became a commander of 13th Vladimir’s Lancer
Regiment. Passion for horses, hunting and sport opened many
doors before me. I took part not only in the higher spheres of
social life of the Russian military and government officials but
I also spent some time in the Polish company, which is known
to be excellent and exclusive. Shortly after the arrival I was ad-
mitted to the Hunting Club in Warsaw, the Polish Jockey Club

18 Ibidem, p. 28-29.

which is able to suit the most famous clubs of London, Paris
and St. Petersburg”!. This shows that Mannerheim felt very
well in the Polish reality. He saw very clearly similarities and
differences in the position of Finland and Poland.

During a stay on the territory of Poland at the beginning of
the twentieth century Mannerheim paid attention that a long
history of hatred between Poles and Russians didn’t find its
outlet in acts of violence. According to him a lot of Poles under-
stood that rebellion would only cause more repression. In his
estimation, the Polish-Russian relationships and connections
despite the hostility were often characterized with courtesy?2.
"Despite my position the Poles welcomed me without preju-
dice. As a Fin who was a declared opponent of Russian policy
in my own country I understood the feelings of Poles and their
views on touchy issues. That was the reason why I never talked
with them about politics. They didn’t break that unwritten law
either so we created the type of the alliance without oath™3,

After years of staying in Poland, Mannerheim recalled hunt-
ing with great sentiment. There were not only hunting activities,
but above all social events?4. In the memory of those who had
direct contacts with him, he was recorded as a tall and hand-
some aristocrat, officer in every inch and first of all, an idol of
women??. This picture was commemorated by Mary Lubomi-
rska, a wife of Zdzislaw Lubomirski, the President of Warsaw
during the German occupation and a member of the Regency
Council which was formed by Germany and Austria-Hungary
on the occupied Polish territories in September 191726, His-
torians define their mutual relations in terms of a very close
friendship. We can observe this picture in memories of Maria
Lubomirska. On 29th January 1915 we can read: "In the after-
noon Mannerheim who has not been seen since the beginning
of the war paid us a visit. We used to write to each other, but we
did not actually do anything else. The uniform always fits him
perfectly, under which there is a man of blood and flesh”7.

The correspondence with Mannerheim dominated the next
part of Maria Lubomirski’s memories. On 24th October 1915
we can read: "In those days I received a lovely letter from Gen-
eral Mannerheim (...). For a moment he cast down the armour
and stood before me as a real man. Your beautiful letters which
You Madame wrote to me — Mannerheim wrote about letters
from Lubomirska — were my greatest joy during the war. In se-
vere and difficult moments those letters were very important to
me and cheered me up. These letters showed me your right and
noble soul. The letters helped me to fight against the atmosphere
of baseness, which comes after the great army procession and
stifles all that is weak. These words brought me joy and relief,

19 T. Adamczak, W izolacji od Misiszczan (The isolation from Miriszczan), [in:] 585 lat Miriska Mazowieckiego (585 years of Minsk Mazowiecki), ed., J. Kuligowski,

Minsk Mazowiecki 2006, p. 25-26

20 C. G. Mannerheim, op. cit., p. 37.

21

22 C. G. Mannerheim, op. cit., p. 39.

25 Tbidem, p. 38.
24 Tbidem, p. 41.
% R. Pullat, op. cit., p. 209.

Similar opinions see.: M. Murawiow, Wspomnienia (Memories), Warszawa 1990.

26 See.: Pamigtnik Ksigznej Marii Zdzistawowej Lubomirskiej 1914-1918 (Memoirs of Maria Princess Zdzistawowej Lubomirski 1914-1918), ]. Pajewski prepared

for printing, ed. I, Poznani 1997.
7 Ibidem, p. 124.
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even the pride. They tied a little golden thread between us™. This
kind of memories show Mannerheim as an ordinary human be-
ing, not only the person involved in the great and groundbreaking
events. Maria Lubomirska must have remained in the permanent
memory of Mannerheim. This is proved by the fact that the cor-
respondence was kept by Mannerheim for many years®. At this
point it should be mentioned that during World War One General
Mannerheim as a commander of brigade cavalry, 12th cavalry di-
visions, and finally the 6th corp of cavalry had been operating on
the territory of former Poland, especially Galicia for two years.

The interwar period opened entirely a new chapter in the his-
tory of the relations between Poles and Finns*°. According to
the expert on the problems of the Baltic States, Professor Peter
Lossowski: "Poland has maintained good relations with Finland.
It wasn’t a very close co-operation because Finland inclined geo-
graphically and culturally to Scandinavia and established closer
relationships with the countries of that region. (...) The obstacle
which slowed down the development of closer relations between
Poland and Finland was the direct vicinity of the Soviet Union and
Finnish fear of the conflict with that country. The Finnish political
circles considered Polish eastern policy too risky and refused to
co-operate on those areas which could cause Moscow suspicions
— for example, the establishment of the Union of the Baltic States
or open military co-operation and partnership with Poland”3!.
A Polish historian Alexander Bregman described this situation in
a sketch entitled In the Soviet empire’s neighbours in which we read:
"There is no coincidence that all Russian allies are dependent on
the Kremlin. These are the consequences of the nature of the sovi-
et policy, as well as the disparities between giant Soviet Union and
its neighbours™2. These factors exert an influence on the percep-
tion of Poland by Mannerheim, as well as on the Polish opinions
of the Finnish national hero.

The relations between Pilsudski and Mannerheim are another
important topic in the biography of Finnish Marshal3. According
to some Polish historians their meeting could take place in 1887
in Kharkov where they were in the same place at the same time.
Neither of them reminisced that such a meeting had taken place3*.
From the available published writings of Joseph Pilsudski, we can
learn that he was interested in the history of Finland at the end
of XIXth century. It was connected with russification of Finland

28 Ibidem, p. 258-259.

by the Tsar’s regime®. In the opinion of Pilsudski Finns should
organize the revolution together with Poles against Russia. Unfor-
tunately, on the basis of this opinion the ways of Mannerheim and
Pilsudski couldn’t come together. It was the consequence of Man-
nerheim’s position. He underlined: "Poland herself should solve
problems with Russia, because only this way gives them the chance
for better future”3°,

The sources confirmed that Mannerheim had met Pilsudski
for the first time in November 1919 during the journey of the
former regent of Finland around Europe®”. In Poland, besides of-
ficial meetings, Mannerheim also came back to the memories, old
friends and home, which he was forced to leave at the beginning
of World War One38. For us the most interesting conversations
between Mannerheim and Pilsudski concentrated on relations be-
tween Poland and Finland and the issue of Eastern Europe. After
the meeting with Pilsudski, Mannerheim left an interesting de-
scription of the encounter. "I have visited Marshal Pilsudski, great
Pole who, at the time of withdrawal of Germans in November
1918 stood at the head of a young republic. His seat was Belve-
dere, a small palace near the Royal Baths. [...] Pilsudski not behav-
ing pompously, but simply and naturally, welcomed me into his
modestly arranged office. Immediately, we started to talk about
the most important problem for our countries-Russia. According
to him, Poland and Finland should co-ordinate actions against
bolsheviks. "What should I do - said Pilsudski - since the white
leaders don’t understand that during the process which we are ob-
serving, a new Russia exists is being established and that Poland,
as well as Finland won’t be included in that country! [...] Negotia-
tions with Russian leaders seem to me hopeless, as long as such
a conviction and principle of the indivisibility of Russia as a basis
of discussions™?. In this question, as Mannerheim stated "Mo-
tifs of the Polish Marshal could be understood”. Mannerheim also
wrote that Pilsudski was very critical when he talked about Enten-
ta. According to him, Ententa wasn’t able to undertake the media-
tion between the antibolshevik forces, which gave bolsheviks time
and better positions. From the point of view of the observers and
analysts, after the visit to Poland Mannerheim appreciated more
the importance of the mutual co-operation between Helsinki and
Warsaw. He also started to think seriously about closer relations
between the Baltic countries*’.

29 M. Kopezynski, Wtgp (Introduction), [in:] C.G. Mannerheim, op. cit, p. 397.

301, Czechowski, Wzloty i upadki w politycznych relaciach Polski i Finlandii w dwudziestoleciu migdzywojennym, (The Ups and Downs of Political Relations between
Poland and Finland in the Interwar Period), "Dzieje Najnowsze”, 2009, Ns 1, pp. 50-59.

31 Historia dyplomacji polskiej (History of Polish diplomacy), vol IV 1918-1939, ed., P. Lossowskiego, Warszawa 1995, p. 379; W. Materski W, Tarcza Europy.
Stosunki polsko-sowicckie 1918-1939 (Shield of Europe. Polish-Soviet relations 1918-1939), Warszawa 1994, p. 102-103, 114; M. K Kaminski, M.]. Zacha-
rias, W cieniu zagrozenia. Polityka zagraniczna RP 1918-1939 (In the shadow of the threat. Foreign Policy of Poland 1918-1939), Warszawa 1993, p. 68-70; L.

Wasilewski, op. cit., pp 158-159; T Cieslak, op. cit., pp 245-246.
32 A. Bregman, op. cit., p. 40.
33 R. Pullat, op. cit., p. 101.
3% Ibidem, p. 103.

35 . Pilsudski, Pisma zhiorowe (Collective texts), Volume I, Warszawa 1937, pp. 265-268.

% R. Pullat, op. cit., p. 103.

37 Despite the publication of Mannerheim’s memories in Poland in 1996, which give information about his meeting with Pilsudski, historians sometimes
make the error by informing the public opinion that such a meeting had never taken place. See: D. Baliszewski, Cudotwdirca z Helsinek. (Magician from

Helsinki) “Wprost” ("Direct”) 2008, Ns 7, p. 81.
38 C.G. Mannerheim, op. cit., p. 148.
%9 Ibidem.
40 R. Pullat, op. cit., p. 103.

109



110

JOURNAL ON EUROPEAN HISTORY OF LAW

The efforts to promote co-operation of Finnish and Polish
military authorities were the confirmation of good relation-
ships between Mannerheim and Pilsudski. It should be re-
called that Mannerheim exerted an important impact on the
Finnish army, even at the time when he didn’t occupy any
significant function®!. After the coup d’état in May 1926,
Pilsudski took more decisive steps towards a political rap-
prochement*?. These two men met for last time in 1932 dur-
ing Mannerheim’s last visit in Poland*3.

For a better picture of the Polish aspects of Mannerheim’s
biography it is necessary to pay attention to the formation
and perception of his image and Finland by the Polish public
opinion. According to the Estonian historian Raimo Pullat,
"Finns were always interested in what other nations think
about them”. It is interesting that the picture of Finland and
Finns emerging from the analyses of some Polish newspapers
and magazines gives a very positive impression. The Finnish
cities like Helsinki "The pearl of the North” were perceived
very positively in Polish titles.

Polish journalists underlined the beauty of nature and
a highlevel of education in Finland. Finns were also shown
as tough and capable of fighting for their independence. The
Polish press devoted a lot of interesting texts to Mannerheim.
One of the first lengthy articles in the Second Republic of
Poland appeared in connection with his visit in Poland in
November 1919. The correspondent of Krakow "Time”, even
before his arrival to Poland, wrote in the text entitled Finn-
ish hero: "The conqueror of Soviets in Finland, national hero,
ex-Regent, General Mannerheim comes to Warsaw, expected
by Polish officials”#4. In the next part of the article, there is
a description of a civil war in Finland. Mannerheim turns out
to be providential, someone unique and unusual, who is also
very clever as a commander and a politician. In all the articles,
journalists stressed his close ties with the Poles and the times
when he stationed on the Polish territory as a soldier. In the
thirties, when Mannerheim returned actively to political and
military life, the Polish press wrote, e.g.: The Finns showed
a great struggle against a giant neighbour country — Russia. In
these fights for freedom of Finland Mannerheim led Finnish
patriots®>. An interesting journal "The Polish-Finnish-Esto-
nian Review”, one of the fruit of the Polish-Finnish co-oper-
ation. The journal was devoted to the issues of intellectual,

41 Tbidem, p. 102.
2 T. Cieslak, Historia Finlandii (History of Finland)..., p. 268.

cultural and economic co-operation of the Baltic countries.
The figure of Marshal Mannerheim appeared in the "Review”
very often. Despite the fact that the Polish national minor-
ity in Finland wasn’t numerous, Mannerheim visited the Pol-
ish diplomatic agency several times*®. Most of the visits were
connected with cultural events which promoted Polish cul-
ture in Finland. Among other things, he was at the concert of
Arthur Rubinstein - a famous Polish pianist*”. The sympa-
thy of Mannerheim for Poland and Poles is confirmed by his
meetings with Polish delegations who visited Finland. During
those visits he had an occasion to ask about his friends and
colleagues in Poland*®.

Also the Winter War (Soviet-Finnish War 1939-1940) has
its dimension to Polish aspects of the biography of Marshal
Mannerheim. The key to clarify this situation is the fact that
Poland and Finland were the two European countries which
were attacked by the Red Army in 1939%°. For the sake of
historical truth, it must be said that in the beginning of Sep-
tember 1939 the Finnish authorities, as well as a part of the
public opinion in Finland didn’t maintain a friendly attitude
towards Poland. Finns were afraid that Poles could expect
help from the Soviet Union against The Third Reich. They
changed their attitude to Poland when it became clear that
on 17th September the Soviet Union invaded Poland as an
equally ruthless invader®”. It meant that the secret protocol
of the Molotov-Ribbentrop Pact from 23rd August 1939 was
also a mystery for Finns who had very good relationships with
Germany.

For the Finns, the problem was to preserve the neutrality
which determined their actions both in terms of political and
military relations. Despite the pressure exerted by the Ger-
mans, Marshal Mannerheim sent a letter to the Polish diplo-
mat in Helsinki — Henry Sokolnicki on 5th October 1939 in
which he wrote among others: "I have it at heart to express to
You my great admiration for Polish heroic soldiers™!. Could
Mannerheim predict that in less than two months the ambas-
sador of the Republic of Poland in Bucharest Roger Raczyriski
would express the words of sympathy for Finland, the victim of
brutal Soviet aggression, to the Finnish diplomat in Romania
Bruno Kivikoski?>? The Soviet-Finnish War (Talvisota) was
in the center of interest of Polish officials and society, mainly
due to a sense of community threatened by the same enemy
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— the Soviet Union>3. This dramatic period in the history of
Poland and Finland was one the last moments in the biogra-
phy of the national hero of Finland, Marshal Mannerheim,
when he had good and direct relations with Poles. The agree-
ment for the military support declared by the Prime Minister
of the Polish Government in exile general Wtadystaw Sikorski
was the best proof of Polish intentions and will to provide
a real aid for heroicly fighting Finns>*. During the Winter

War, Mannerheim proved another time that the respect and
honours granted by his countrymen and foreigners weren’t
a coincidence. The attitude of Finns who were led by Manner-
heim against much stronger Red Army guaranteed them sym-
pathy and admiration of international public opinion. And
as it was fifty years ago when Mannerheim was in touch with
Poles for the first time, the enemy was the same, but they
only changed their name from white to red regime.

53 'W. Dtugoborski, Polska a wojna zimowa 1939-1940 (Poland and the Winter War 1939-1940), [in:] Battowie... (Balts...), pp. 203-221.
3% 'W. Dlogoborski, op. cit., pp. 209-210; R. Wapinski, Wadystaw Sikorski (Wladislav Sikorski), Warszawa 1978, pp. 263-264.
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National Democratic Camp of the Former Grand Duchy of Lithuania and its Attitudes
towards War, Peace and Independence during World War

Przemystaw Dgbrowski*

Abstract

The Polish people living in Lithuanian and Belarusian lands had ambivalent feelings about the breakout of World War I in August 1914
The war instilled fear and anxiety, but it also aroused hopes and expectations. Many people were well aware of the cruelty that military activities
involved, yet he believed that the Polish nation would politically benefit from the conflict rather than fall its economic prey. Nationalist periodicals
demanded all the people who could contribute to the common good to stay in the country and fulfill their civic duty. A large number of representa-
tives of the National Democratic, propounded to all the people in the lands of former Grand Duchy of Lithuania,regardless of their nationality,
education or creed, joining their forces and demonstrating solidarity. Claimed that only real danger can motivate a nation to display the moral value

of an individual and society as a whole.

Key words: National Democratic; nationalist periodicals; peace; independence; World War 1.

The Polish people living in Lithuanian and Belarusian lands
had ambivalent feelings about the breakout of World War I
in August 1914. The war instilled fear and anxiety, but it also
aroused hopes and expectations.! Aleksander Zwierzynski, for
example, was well aware of the cruelty that military activities
involved, yet he believed that the Polish nation would political-
ly benefit from the conflict rather than fall its economic prey.?
Nationalist periodicals demanded all the people who could con-
tribute to the common good to stay in the country and fulfill
their civic duty. It was written: “When a rush like this comes,
no calls for remaining calm and sensible are of value, though
probably only by them could the panic-stricken be prevented
from leaving the country to sail the uncharted waters of tomor-
row”.3 A contribution to the dispute was also made by Jan Obst,
who propounded to all the people in the lands of former Grand
Duchy of Lithuania,regardless of their nationality, education or
creed, joining their forces and demonstrating solidarity. Obst
claimed that only real danger can motivate a nation to display
the moral value of an individual and society as a whole.*

In 1915, Maty Kurier published a list of duties imposed upon
city authorities as a result of war activities. Authors used to
write: “The responsibility to tackle and satisfy all the needs of
the city and its population falls upon the city council, all the

institutions of the local government as well as the social institu-
tions. A grave responsibility it is indeed, since it burdens us at
a time of widespread feverishness and restless excitement. Still,
it is a honorable duty for it is performed as a civic service for
the benefit and safety of us all.” Undoubtedly, as it was empha-
sized, society as a whole had to be addressed since “only then,
can we as an organized and socialized group, pass the test of
adjustment and shall be protected against all odds much bet-
ter than we would have been as egoistic individuals relying on
themselves only”.> On that basis society was divided into two
camps: one aware of its civic duties and the other “ ... living
in the bliss ignorance ofwhat it owes to its milieu”. It was said
that “as far as the first camp is concerned, more than a year of
an ongoing warfare had exclusively positive influence upon it.
Within this group, the war became a stimulus to enhance citi-
zenship in its broadest sense and expandedthe scope of duties
people believed to have towards the nation. It also helped their
personal lives attain a more abstract level allowing them to re-
sist submission to ‘everyday lives” more effectively”.
Columnists of Maly Kurier claimed time and again that with
the war coming to an end, the Polish nation would gain the op-
portunity of an independent economic, cultural and national
growth. It was stressed that however challenging a task it was, it
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was possible to be performed by “getting as many social groups
as possible interested in the duties of an individual towards the
nation”. That was the background to claim that “this should be
the way to prevent the actual as well as spiritual illiteracy. The
wall of insensitivity to general matters has to be pulled down”.
The above mentioned aims were to be achieved by making the
society an active participant in the works of various public and
social institutions.” Only then would it be possible to learn
how to predict certain events in the future. As it was asserted:
“Without predicting skills and abilities to make logical conclu-
sions out of premises — scheduled work is impossible. And it is
the scheduled work which is one of the main signs of culture”.®
One of the Mafy Kurier publicists pointed out that organizing
mutual help or any other enterprises that would reflect that
particular moment and exceptional circumstances “... happen
drowsily, without necessary elasticity. Activists’ look back on
each other; everyone waits for somebody else to initiate the act
and even perform the act themselves”. Referring to the situa-
tion in Vilnius in the times of World War I, he claimed that “it
was unlikely to call [Vilnius] either the heart or the brains of
the country. Two factors independent of us, largely contributed
to this situation, yet the society is to be blamed as well. This
means we are not deprived of the ability to change this state of
things”.”

Nowy Kurier Litewski also commented upon the situation
stating that “if we do not want our politics to be left to chance,
we have to organize it on our own. Otherwise, foreign forces
will decide about us, without us”. As one of the newspapers
editors noticed — the current war “shook the economic founda-
tions of almost every country, and disturbed usual economic
relations”.! In such a situation some were voicing hopes that in
the course of “the most probable events, political consciousness
in the wide circles of the Polish nation will arise. An endeavor
to make foreigners understand the Polish cause well and tie it
with the interest of their homelands shall enter this conscious-
ness. This is one of the political missions ahead of the Polish
nation to be completed”.!! The victorious Germany could have
expected nothing but to “ceaselessly pursue the life-and-death
struggle, yet not for political rights anymore. They would strug-
gle for the land and the people, the safeguards of their survival.
Either us, or them”.!? The first issue of 1917 NowyKurierLite-
wski stated that 1917 would put an end to the war as well as
“over a century of Polish martyrdom. The chains of slavery and
the partition are to be removed, and normal conditions to grow
as any other European nation obtained. May this year make our

7 Ibidem, s. 1.
§ Wojna uczp, ,Maly Kurier”, Wilno, 4 (17) IX 1915, nr 25, s. 1.
9 Wystygle ognisko, ,Maty Kurier”, Wilno, 23 VIII - 5 IX 1915, nr 13, s. 1.

national dreams come true,may we fully spread the wings of our
creative powers”.!3

The journalists of Dziennik Wilesiski also provided lots of in-
teresting reflections. In words expressing certain helplessness it
had been stated that “war is no entertainment and all of us
have been convinced by that. It is beyond any doubt that war
brings the inevitable that we can do nothing about but accept.
It should not, however, mean sinking into apathy and helpless-
ly accepting all the inconveniences that could be dealt with in
so many cases”.!* The heavy financial burden that accompa-
nied all military activity was also pointed out. It was written
that “this total war we are witnessing now, the scale of which
had previously been unknown to the world, must influence all
spheres of life, including economic life in general and financial
matters in particular”.!> In reference to the earlier accounts, it
was underlined that “the political importance of money in in-
ternational relations reached the point of being a decisive factor
in many matters. Among the other reasons for the current war
the money issue ... was of great importance”.'® For this reason,
a post-war economic situation of European countries had been
repeatedly analyzed. It was emphasized that, beginning with
those memorable August days, Europe was pushed off its eco-
nomic path and “took the wrong turning whose purpose and
ending are shrouded in a dense fog”. That was why the develop-
ment of industry and trade as well as income from gradually
introduced excise were thought to contribute to the success of
individual countries.!”

Hence, the national democratic circles called for establishing
peace as soon as possible. They realized, however that it was
not an issue that could be solved quickly and without prior con-
sideration. It was stated that “the war like the one we have now
cannot be terminated over a night. Undoubtedly our patience
shall be tried over and over again. Still, judging by prevailing
social moods, what gained popularity was making peace rather
than prolonging the war”.!8 There were also other voices saying
that “the present war is an unprecedented cataclysm, a disaster
taking revenge on those who spelt it. It strikes with the speed
and power of an avalanche which obliterates everything in its
way. A power in its own right, leading to unpredicted conse-
quences. ... Mankind yearns for peace but fears it at the same
time for it would bring a pause for reflections that would un-
doubtedly provoke a dire question: why was the war waged for
so many years, why has so much blood been shed if everything
is to remain unchanged?”!? Another question was raised, “How
about lifting German supremacy? To which Germans may

10" M. T. [signature of an unresolved], Spekulanci, ,Nowy Kurier Litewski”, Mirisk, 10 (23) 1 1916, nr 8, s. 2.
" Idem, Nasze zadanie, ,Nowy Kurier Litewski”, Minisk, 14 (27) 11916, nr 12, 5. 2.
12 Jdem, Albo my, albo oni, ,Nowy Kurier Litewski”, Mirisk, 16 (29) I 1916, nr 14, s. 2.

151917, ,Nowy Kurier Litewski”, Mifisk, 1 (14) I 1917, nr 1, s. 2.
4 Najwyzszy czas, ,Dziennik Wilenski”, 1 IV 1916, nr 51, s. 2.

15 Pienigdz podezas wojny, ,Dziennik Wileriski”, Wilno, 20 V 1916, nr 91, s. 2.
16 Pienigdze a polityka, ,Dziennik Wileriski”, Wilno, 23 IX 1916, nr 193, s. 1.

17" Jak Europa sptaci dhug?, ,Dziennik Wileriski”, Wilno, 19 VII 1917, nr 162, s. 2.

8 Warunki, ,Dziennik Wileriski”, Wilno, 28 V 1916, nr 98, s. 2.
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respond that they do not lay any claims to supremacy. Finally.
Guarantees of permanent peace. The pressure exerted by some
statesmen on precisely this point seems to be a kind of safe-
guard for a critical moment when the public opinion and history
would confront them with a question: Why was the war waged?
Then they could make a magnificent gesture and say: We have
hereby fought to provide you, your children and their children
with ever lasting peace.... however thick and threatening the
clouds looming on the horizon are, perhaps the not-too-distant
future shall disperse them and bring back the gleam of peace to
the world”.?% Dziennik Wileiiski stated that the outbreak of the
war was a failure of diplomacy that couldn’t have predicted or
prevented it. For that reason there were calls for changes in its
form and content”.?!

In the context of the pope’s, Benedict XV, peace address
scheduled for 25 December 1917, Jan Obst presented his stance
on the peace matter in one of his articles.?? Emphasizing the
importance of the upcoming speech he said that “we should not
close our eyes to insurmountable difficulties that lie in the way
of peace today. Sincerely believing in the triumph of better in-
stincts, we do not know, however, when it may happen and no-
body, including Christ’s vicar is able to predict when the goblet
of our misery and sins, as well as God’s anger shall be full to the
brim”. He went on pointing out that “it’s certain that starting
this war, humankind took a very dangerous routeunder the ban-
ner of elevated and pompous slogans, but without God in their
hearts”. According to Obst “the people trapped themselves and
they shall quiver in blood, losing all their strengths in vain with-
out any way out, as long as they do not humble themselves in
front of Christ’s Cross”.23 Despite earlier promises, the fighting
countries were addressed on August 1, 1917 while the public
opinion was acquainted with the content only on August 18.
Referring to the letter of the law instead of force when calling
for freedom and consensus on future borders among the nations,
Benedict XV in peace filled words appealed for “God to inspire
you with a resolution that his most sacred will would hope for.
Let the heavens make you earn the recognition, not only among
the contemporaries but also among future generations, ensur-
ing you the magnificent title of fathers of peace”.?* The address
was very well received by the national press released in Vilnius
at that time. Having underlined its landmark dimension as well
as the fulfilled duty of the pope asChrist’s vicar, it was empha-
sized that the address “quite realistically looks into the material
interest of the nations. It also showed full respect to military
honors”.?> In some other source it was written: “Once so many

19" W trzeciq rocznicg, ,Dziennik Wilenski”, Wilno, 1 VIII 1917, nr 173, s. 2.

years have passed, who shall guess? When present catastrophe
from the historic perspective shall still be a catastrophe, the
future objective historiographer will undoubtedly have to assert
that pope’s peace address was one of the most momentous acts
of those turbulent times”.2¢

In her memoirs, in a surge of fierce passion, Emilia Westawska
writes that “the release of the war monster which breathed fire
consuming our lands, laying waste our palaces, manor-houses,
country manors, cottages, and destroying our nation’s cultural
fellowships enabled our nation to display its great strength,
power of love for anything Polish, all-embracing devotion and
imperishable feeling of national unity”.?” She also added that
“So far, we, the Poles, have been most severely affected by the
war which turned our country ... into a desert and threw us
into slavery’s abyss. All in all, the war has a good side too. If it
hadn’t been for the war we would have never felt so intensely
that we are the sons of the very same motherland, that the
Kingdom, Galicia, Poznan and Lithuania make up, equally pre-
cious for all Poles, that partitions are nothing when we beat as
one strong Polish heart”.?8 According to Westawska the ser-
vitude stemming from that situation was particularly painful
for the intelligentsia. Describing that situation she wrote: “Put-
ting myself in the desperate position of the intelligentsia fleeing
from the war-consumed areas to Vilnius I turned to the Polish
landowners in Lithuania and Belarus for help. In KurierLitweski
I encouraged them to help the Poles from the Kingdom and let
them come under the shelter of their roofs until the war ended.
At the same time I offered my help as an intermediary between
employers and job seekers”.?”

Significant changes were introduced in 1916 after proclama-
tion of the Act of 5 November. The origins of the Act could be
traced back to the provisions made at the conference between
Reich Chancellor and Austro-Hungarian Minister of Foreign
Affairs who met in Vienna between August 11 and 12, 1916.
It had been decided that when military activities subside an
independent Kingdom of Poland with hereditary monarchy and
constitutional system would be created. Until that moment the
Congress Kingdom of Poland was supposed to remain an occu-
pied area with its own army, however without decisive voice in
its foreign affairs.3® That was why on November 5, 1916 Ger-
man Colonel General Hans Hartwig von Beseler in Warsaw and
Austro-Hungarian Colonel General Karl Kuk in Lublin declared
the manifesto of two emperors which made these provisions
public. It was pointed out that the Kingdom of Poland shall
remain in constant contact with allied superpowers.3! The Act

20 jot. [signature of an unresolved], Na schytku roku, ,Dziennik Wileniski”, Wilno, 31 XII 1916, nr 275,s. 1 - 2.

21 Dyplomacja, ,Dziennik Wileriski”, Wilno, 14 VII 1917, nr 158, 5. 2.

22 Oredzie pokojowe Ojea $w., ,Dziennik Wileniski”, Wilno, 17 VIII 1917, nr 186, s. 2.
23 1. O.[bst], Posrednictwo pokojowe Ojea $w., ,Dziennik Wilenski”, Wilno, 18 VIII 1917, nr 187, s. 2.
24 Oredzie pokojowe Ojea $w., ,Dziennik Wileniski”, Wilno, 19 VIII 1917, nr 188, s. 2.

o

26 Tdem, Fermenty, ,Dziennik Wileniski”, Wilno, 30 IX 1917, nr 224, s. 2.
27
28 Tbidem, k. 12.
29 Tbidem, k. 7.

> J. O.[bst], Moment, ,Dziennik Wileniski”, Wilno, 21 VIII 1917, nr 189, s. 2.

E. Westawska, Polacy na Litwie i Biatej Rusi na tle zawieruchy wojennej, rkps, Biblioteka Narodowa w Warszawie, sygn. IV 10721, , s. 4.

301, Pajewski, Odbudowa paristwa polskiego 1914 - 1918, Warszawa 1985, s. 118.

w

! Tbidem, s. 125.
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of 5 November was received in different ways by the society,
parties and political organizations. National Democracy op-
posed its provisions. Having presented thorough assessment of
the Act, it formulated the so called ‘Lausanne protest” of No-
vember 11, 1916. Emphasizing unity and indivisibility of the
Polish nation scattered around three regions, National Democ-
racy argued that “Constituting a country only out of one part
of Poland does not fulfill this aim but creates new divisions.
Parting forces of the Polish nation, Germany and Austro-Hun-
gary condemn this future country to helplessness. They make
it an instruments of their politics.... We see the military plans
of Germany and Austro-Hungary as another disaster spelt on
Poland. In a political dimension, this will yet be renewed confir-
mation of Poland’s partitions”.32 Vilnius press, on the contrary,
was very favorable of the November document stating that the
day it was passed would be memorable for the Polish nation.
It was written “None of us, the Poles, has ever witnessed any
event so dramatically and profoundly influencing our affairs as
this one.... National laws, like the one we have in front of our
very own eyes, in which just a few lines influence lives of the
millions and combined efforts of whole centuries, are not the
result of a spur of a moment but of a deep and broad thinking
processes. Thus, every word has a deeper meaning and should

be considered in great detail”. It was well-known that the No-
vember, 5 Act was not a final solution of the Polish matter, but a
mere beginning. It was said that “The final decision concerning
our fate has to be made on the bloody battlefield, and only the
peace treaty may seal that. The current act is significant in that
for the first time since the Congress of Vienna, the Polish cause
which remained in a deadlock for over 100 years, has been fi-
nally touched upon. And this is already a lot”.33

The Polish people living in Lithuanian and Belarusian lands
had ambivalent feelings about the breakout of World War I
in August 1914. The war instilled fear and anxiety, but it also
aroused hopes and expectations. Many people were well aware
of the cruelty that military activities involved, yet he believed
that the Polish nation would politically benefit from the con-
flict rather than fall its economic prey. Nationalist periodicals
demanded all the people who could contribute to the common
good to stay in the country and fulfill their civic duty. A large
number of representatives of the National Democratic, pro-
pounded to all the people in the lands of former Grand Duchy
of Lithuania,regardless of their nationality, education or creed,
joining their forces and demonstrating solidarity. Claimed that
only real danger can motivate a nation to display the moral
value of an individual and society as a whole.

32 Deklaracja lozariska z 11 listopada 1916 roku, [in:] W. Bartoszewicz, Mdj ojcicc i jego czasy. Wspomnienia z lat 1867 = 1920, mszp., t. 1 — 2/Wlodzimierz
Bartoszewicz, ZNiO, sygn. 15611/11/t. 1 - 2, k. 245 - 246; for more, see: R. Wapiniski, Narodowa Demokracja 1893-1939. Ze studiéw nad dziejami mysli na-
cjonalistycznej, Wroctaw — Warszawa — Krakow — Gdansk 1980,s. 138; K. Kawalec, Roman Dmowski 1864 — 1939, Wroctaw — Warszawa — Krakéw 2002, s.
163; Protest Dmowskiego i towarzpszy, [in:] P. B. 1. [signature of an unresolved], Odbudowanic pasistwa polskiego. Dokumenty chwili biezqeej, z. 1, Krakow 1916,
s. 50 = 51; Z. Opacki, Migdzy uniwersalizmem a partpkularpzmem. Mysl i dziatalnosé spoleczno — polityczna Mariana Zdziechowskiego 1914 — 1938, Gdarisk
2006, 5. 83 - 84; the declaration was signed by twenty people, including, inter alia, by their signatures: Roman Dmowski, Stanistaw Filasiewicz, Hipolit
Korwin Milewski, Zygmunt Laskowski, Jan Modzelewski, Erazm Piltz, Marian Seyda and Kazimierz Woznicki.

3

[

in translating this text I wish to thank Mrs. A. Olszaniska.

Drieit 5 listopada, ,Dziennik Wilefiski”, Wilno, 7 XI 1916, nr 230, s. 2; see also: Niemcy, ,Dziennik Wilefiski”, Wilno, 27 I 1917, nr 21, s. 1; for help
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The Maritime Law in the Commercial Code of France of 1807

Anna Klimaszewska*

Abstract
The authors of the Commercial Code of France of 1807 (Code de commerce) included rules from the field of the maritime law in the act as its

book II (Of Maritime Commerce). As a result, the maritime law began to be viewed as a component of the commercial law, acquiring the doctrinal
name of the maritime commercial law (droit commercial maritime). The strong influence which Code de commerce and its systematics exerted all over

the world made a lot of countries treat the civil standards of the maritime law as part of the commercial law. This idea was not, however, commonly

adopted, an example of which is the Anglo-Saxon and Scandinavian countries and Switzerland. But even in the countries where the maritime law

was included in the regulations from within the commercial law,criticism of the representatives of the doctrine appeared.In consequence, the view on
the maritime law as a separate whole began to emerge more and more, and the commercial maritime law stopped being an object of interest for the
reformers of the commercial law. Nouveau Code de commerce of 2000 maintained this approach, too.

Key words:The Commercial Code of France of 1807; maritime commercial law; contract of insurance; contract of bottomry; bill of lading;

charter party; crew; master; sea ships.

[. Introduction Section I - Of the Contract of Insurance, Its Form and Object
Section II - Of the Obligations of the Insurer and the Insured

The authors of the Commercial Code of France of 1807 Section 111 - OF Abandomment

(Code de commerce) included rules from the field of the maritime
law in the act as its book II (Of Maritime Commerce)*. - Title XI - Of Average
It consisted of the following titles:

- Title I - Of Ships and Other Vessels
- Title II - Of Seizure and Sale of Ships and Vessels

- Title XII - Of Jettison and Contribution
- Title XIII - Of Prescription and Limitation of Actions
- Title XIV - Of Exceptions or Bars to Actions

- Title IIT - Of the Owners of Vessels Analysis of these regulations indicates explicitly that Book II
- Title IV - Of the Captain of Code de commerce was practically a copy of the regulations of
- Title V - Of the Engagement and Wages of Seamen Ordonnance de la marine of 1681, excluding the standards con-
- Title VI - Of Charter-Parties and Affreightment cerning, among others, the port police, fishing or shipwrecks?.

i ] ) As a result, the maritime law began to be viewed as a com-
- Title VII - Of the Bill of Lading ponent of the commercial law, acquiring the doctrinal name of
- Title VIII - Of the Freight the maritime commercial law (droit commercial maritime)3. The

- Title IX - Of Contracts of Bottomry and Respondentia very issue of joining the maritime and commercial laws resulted
- Title X - Of Insurance from the historical relationship between the two, for both were

* Anna Klimaszewska, Ph.D., Chair of Comparative Legal History, Faculty of Law and Administration, University of Gdansk, Poland.

! Nota bene, it was the most extensive part since it had 247 articles, whereas the remaining books of the code:1 (Of Commerce in General, regulating, among
others, merchant accountancy, commercial partnerships and securities) - 189 articles, Il (Of Failures and Bankruptcies) - 178 articles, IV (Of Commercial
Jurisdiction) - 34 articles.

2 A detailed concordance table is included in the annexe to: Anna Klimaszewska, Code de commerce - francuski Kodeks handlowy z 1807 r. (Gdarisk: Arche,
2011), 216-235. This did not stop Ordonnance de la marine from constituting the law in force at that time, which, in turn, also contributed to the fact
that Code de commerce was never a masterpiece of significant value to the culture of the maritime law; Jassuda Bédarride, Droit commercial ou Commentaire
du Code de commerce, Livre I, Du commerce maritime (Paris: Chez Durand, 1859), 1:27. It is also worth noting that the regulations of Ordonnance de la
marine were still in force until recently when they were finally abrogated on the strength of article 7 of the ordinance of 21%April 2006;Ordonnance
n® 2006-460 du 21 avril 2006 relative i la partie législative du code général de la propriété des personnes publiques;Journal Officiel de la République Francaise
(henceforth: JORF)of 22"April 2006, p. 6024.

5 The following works are an example thereof: Pierre-Sébastien Boulay-Paty, Cours de droit commercial maritime, d’aprcs les principes et suivant lordre du Code
du commerce, 4 vols. (Rennes: Chez Cousin-Danelle, 1821-1823); Arthur Desjardins, Traité de droit commercial maritime, 9 vols. (Paris: A. Durand et
Pedone-Lauriel, 1878-1890); René Bayssicre, Julien Bonnecase, Le droit commercial maritime du Maroc frangais, (Paris: Rabat Impr. Nouvelle, 1934).
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disciplines through which the political idea of the government’s
mission got expressed, which aimed at the increased prosperity
of the state. However, in period of the final work on the code
this ideology was dominated by the civil point of view which
developed with regard to the view that put the commercial law
in opposition to the civil law*. This orientation appeared to
be very restrictive for Code de commerce.As a result, contrary to
the universalism of thecontent of the ordinances, the rules ex-
pressed in the content of the code got reduced to regulations
supplementing the civil law or ones which due to their charac-
ter or economic effects required a separate procedure’. Despite
this the maritime law got included in the subject matter of the
Commercial code. That fact was explained with the opportun-
ism of the editors of the project who, pressed by Napoleon and
anxious about the success of their undertaking, decided that the
inclusion of Ordonnance de la marine would ensure at least partial
success of the whole codification®.

. The subject matter

Sea ships (navires)

Depending on the size and the tonnage, sea ships (navires)”
were called different names: a three-master (trois — mdt), a two-
master (brick), a brigantine (brigantin) and a cutter (cotre). How-
ever, regardless of the type, the term navire included the ship
and its equipment (masting, rigging, etc.). Before each vessel
left the port it was supposed to carry aboard the documents of
both the ship and the load. These included (article 226):

1. Certificate of the title to the ship - if the owner did not build
it himself, he was supposed to have the certificate of title,
e.g.: proof of the purchase, whereas the constructor of the
vessel was supposed to keep the invoices of the purchase of
the materials.

2. Certificate of the registration of the ship as a French one
(Pacte de francisation) - the same name was given to the per-
mission which was granted to a foreign ship for sailing under
the French flag. (This issue was regulated more extensively in
the act of 18th October 1793).

3. List of the crew, ship’s articles - these were used for the iden-
tification of the persons authorised to stay aboard, assuming
that at least three quarters of the seamen and all the officers

should be of the French nationality.

4. Charter-parties.

. Bills of lading.

6. Inspection report — beforeloading, the master was obliged to
check through inspection the readiness of the vessel to set
sail. The report of these activities was then submitted to the
office of the commercial tribunal while an abstract thereof
remained at the master’s disposal.

7. Receipt of the customs clearance, conditional or final.

8. Pass.

9. Manifest.

Ships were regarded by the law as movables (article 190),
however unusually specific, for they resembled real property
more than movables for many reasons (e.g.: they served as house-
boats). In consequence, the principle en fait de meubles, possession
vaut titre did not apply to navires®. Besides, according to the gen-
eral principles, the debtor’s goods, both real property and mov-
ables, secured his creditors” claims only when they belonged to
him, whereas, when the debtor stopped being their owner, they
were not subject to the creditors’ actiones, unless these had a priv-
ilege with regard to them, or unless they functioned as collateral.
In case of ships, however, the creditors’ situation was quite differ-
ent. Generally speaking, in a situation of a voluntary sale of na-
vire they all had the so called droit de suite, according to which the
vessel was still a guarantee of their rights despite being disposed
of by the debtor (art. 196). In consequence, creditors could chal-
lenge a contract of sale as treacherous and made in violation of
their rights, or lead to its dissolutionif the price had not been
paid. At the same time they could exercise their rights not only
with respect to the vessel but also the price which was obtained
for the sale. Regardless of the above, a detailed catalogue of privi-
leged liabilities was established”, and more restrictive procedures
were set which verified their lawfulness'O(articles 191 and 192).
It was all the more important when the liabilities were claimed to
the disadvantage of the right of lien of ordinary creditors.

For the sake of business relations and their correct develop-
ment, the authors of the code decided that a ship which was
ready for the departure could not be subject to seizure (saisic),
and that a guarantee of the debts was enough even for the liabili-
ties incurred for this voyage!! (article 215).In other cases, to ex-
ecute a seizure, it was necessary to hand the order for payment

(51

4 D. Seysen-Guérin, Le Code de commerce et le droit maritime, [in :] Quel Code de commerce pour demain? Bicentenaire du Code de commerce 1807-2007, sous la

direction de P. Bloch et de S. Schiller (Paris: LITEC, 2007), 262.
5 Ibidem.
6 Ibidem, 263.

7 Navires were generally understood as vessels sailing on a sea, designed for trade, as opposed to vaisseau, a term which described state vessels; Pierre

Bravard-Veyricres, Manuel de droit commercial contenant un trait¢ élémentaire sur chaque titre du Code de commerce, le texte des Ordonnances de 1673 et 1681, et le
texte du Code, une analyse des tous les articles du Code réduits en questions, et des formulespour tous les actes, (Bruxelles: Société Belge de Librairie, 1841), 119.
This maxim was proclaimed on the strength of article 2279 of the Civil Code and meant that ,In the case of movables, possession is equivalent to the
title”.

These included, among others, court fees, ship charges, customs duties, local fees, amounts due to the person supervising the ship until it was sold,
cargo storage charges, costs connected with the maintenance of the ship, the master's and the crew’s wages, amounts borrowed by the master from
third parties, or the equivalent of the goods sold by him in case of necessary expenses connected with the ship and amounts due for the materials and
the labour of the workers building the ship if it hadn‘t been on any cruise yet (article 191).

These liabilities, depending on their character, had to be proved with official documents, receipts, bills approved by the president of the commercial
tribunal, master’s registers, registers of admission to the service on the ship, etc. (article 192).

In the period of Ordonnance de la marine being in force the owners of a vessel ready to sail could not dispatch it to sea without securing the liabilities
owed by any of them, which was to be executed by seizure of part of the ship. They were entitled to insure that part and to pay the costs of the
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issued by a court to the debtor or the person staying in their
place of residence (article 199, par. 1). If the debt concerned the
vessel, the verdict was handed to the master as the person repre-
senting the owners of the vessel (article 199, par. 2).

24 hours after the order was issueda competent officer ex-
ecuted the seizure of the ship, established a supervisor of the
ship and made a report of the conducted activities (article 200).
The owner was then summoned to court, or possibly received
an abstract of the report. The summons was to be delivered
to him within three days, or, in substitution for the owner, to
the master, if the owner did not reside in the district of the
tribunal (article 201, par. I). This period was prolonged in case
of a more distant place of residence (article 201, par. 2). The
sale was made by means of auction preceded by a public an-
nouncement (articles 202-200).

Owners of ships (proprietaires de navires)

Although there was no general ban on trade plied by foreign-
ers, no vessel had the right to enjoy the privileges due to French
ships if it was not totally owned by the French!2. Unfortunate-
ly, the authors of the Commercial Code did not define the con-
cept of the owner of a ship uniformly. Sometimes it referred to
who the ship belonged to (propriétaire), sometimes it was used
to name the subject that paid the costs of the vessel’s rigging
(armateur) 3. It was a serious inconsistency since both the roles
were not always joined in one person. For example, the absolute
right to dismiss the master without giving a reason (article 218)

belonged, according to the doctrine, to the armateur who was
not the owner, or to the owner only when he was the armateur
at the same time!?.

Controversies were also aroused by article 216 on the
strength of which the owner’s civil liability was established for
the master’s actions connected with the ship or the voyage, re-
gardless of whether he personally played the role of the armateur
of his own vessel, or the ship was hired by another armatuer who
appointed the master themselves'>. The owner could get out of
this liability only through renouncing the ship and the freight
to the benefit of the creditors'®. The owner’s liability could also
acquire a criminal character when it was proved he was an ac-
complice to the crimes committed by the seamen, or the people
who made up armed force on the vessel, and when he derived
benefits from the crimes, if any (article 217).

Like every other thing a ship could belong to a few co-own-
ers. It was a common phenomenon. Co-ownership decreased
the risk connected with sea sailing, which suppressed the popu-
larity of maritime insurance!”. All the decisions concerning “the
common good”!® had to be made by a majority of votes calcu-
lated on the basis of the size of the shares(article 220, par. 2).
What follows is that they could be made by one person if the
shares amounted to over 50 per cent. Besides, in case of a sale
by auction the consent of the majority was required unless con-
trary provisions in respect thereof had been made in writing
(article 220, par. 3). It was also a principle that the division of
profits and losses was proportionate to the co-owners’ shares.

Heont-jnsurance by means of a contract of bottomry. The authors of the code found it senseless and unfair to impose the burden of the insurance of the

17

debt on all the co-owners. Besides, the creditor who executed the seizure could not claim an amount which exceeded the rights due to the debtor on
the ship. All the more, when the debtor was not able to withdraw his share as long as the company lasted. What's more, regaining the amounts lent
to cover the costs of the insurance was often illusory because of the lack of profits. It was decided then that the general interest connected with the
realisation of a voyage is more important and requires stronger guarantees than the seizure of the ship to satisfy the interests of an individual creditor,
whose activities undoubtedly had a negative effect on the interests of the freighting parties, the remaining owners of the ship and the crew, all the more
with the existing instruments which allowed the creditor to secure his liabilities earlier; Jean Guillaume Locré de Roissy, Législation civile, commercial et
criminellede la France ou commentaire et complément des codes frangais (Paris: Treuttel et Wiirtz, 1829),18:322 and on.
It was a principle which was established on the strength of the decree of 24™Qctober 1681, the ordinance of 18‘h]anuary 1717, and numerous later acts,
among others the decrees of 21%September 1793 and 9"October 1794 (27 vendémiare an 2).
Isidore Alauzet, Commentaire du Code de commerce et de la législation commerciale (Paris: Imprimerie et Librairie Générale de Jurisprudence Cosse, Marchal
et C¢, 1856), 3:55; Bravard-Veyricres, 137; Jean Claude Colfavru, Le droit commercial comparé de la France et d’Angleterre suivant Uordre du Code de commerce
Sfrangais, ouvrage théorique et pratique nécessaire d l'application du nouveau traité de commerce du 23 janvier 1860, (Paris: Imprimerie et Librairie Générale de
Jurisprudence Cosse et Marchal, 1863), 284.
Bravard-Veyricres, 138.
When the master incurred liabilities within the limits of his entitlements, a consequential action could be brought against the owner or the master, or
against both of them at the same time. Still, if the plaintiff chose the master, the master was treated as a mandatary of the owner, due to which the verdict
was executable with regard to the latter. This was connected with the fact that the master could be held personally responsible only when he incurred
personal liabilities or exceeded his entitlements; Colfavru, 285. A similar approach was represented in judicature: ,the master who took a hardship loan
on behalf of the owners of the ship whose names, status and residence he mentions, is not personally liable®; a ruling by the Court of Appeal in Brussels
of 5" anuary 1822; Louis Pouget, Principes de droit maritime suivant le Code de commerce frangais, analogie avec les lois ou codes étrangers(Paris: Auguste Durand,
1858), 2:290. “When the master was made to sell the goods carried on the vessel in order to satisfy the costs of repairs, the owner of the vessel cannot
evade the obligation to pay the value of these goods”; a ruling by the Court of Appeal in Brussels of 26" April 1819 (Journal du Palais 1850, IX, 597).
There was one exception when during a voyage the master incurred liabilities on behalf of the owner in order to repair the vessel, even though the costs
exceeded the value of the ship. The owner could not get out of these liabilities through renouncing the ship and the freight. Compare the rulings by the
Court of Cassation of 16" July 1827 and 1¥July 1834; Joseph AdrienRogron, Code de commerce expliqué par ses motifs, par des exemples et par la jurisprudence,
avee la solution, sous chaque article, des difficultés, ainsi que des principales questions que présente le texte et la définition de tous les termes de Droit (Bruxelles: Société
Belge de Librairie, 1841), 85.
Stanistaw Matysik, Prawo morskie Gdariska, Studium historpczno prawne (Warszawa: Wydawn. Prawnicze 1958), 276.
»The common good“ (intéret commun) was not defined in the Commercial Code. Some representatives of the doctrine included in this category the choice
of the master and the members of the crew, liabilities with respect thereto, the content of the instructions which were to be obeyed during a voyage, hiring
a ship, its repairs or rigging;Jean Marie Pardessus, Cours de droit commercial(Paris:Garnery, 1815), 2:29-32; Colfavru, 286.
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However, in case of hiring a vessel upon their consent, a co-
owner’s failure to deliver his quota resulted in a possibility of
the master’s execution of the right to incur a bottomry loan on
his behalf upon a prior consent of the court (article 233).

The master of a ship (capitaine)

The title of capitaine was granted by the minister of the navy
after the candidate had fulfilled the requirements defined by
law. In everyday language also the terms patron or maitre were
used interchangeably although they were not identical as they-
were often connected with different prerogatives'?. Because of
his function the master was responsible to the owners of the
vessel, to the freighting parties for the condition and the lot of
their freight and to everybody for the actions of the dependent
crew. In connection with that it was decided that he should bear
the consequences of even the smallest violations while holding
his office?® (article 221).

In all the issues connected with the ship the master was
a representative of the owners, their mandatary and plenipoten-
tiary. He could not, however, acquire the title to the vessel by
prescription (art. 430), or ply trade on his own account (article
239). Also, he could not carry goods on his own account with-
out the owners’ special consent and payment for the freight un-
less his contract of employment included contrary provisions. If
the owners of the vessel were present (personally or by procura-
tors), the master’s authoritygot limited,e.g.: decisions about the
repair of the ship, the purchase of sails or rigging were made
upon their consent (article 232). Similarly, despite the master’s
right to choose the crew, the owners’ presence obliged him to
obtain their approval for the suggested candidates for the sea-
men (article 223).A special agreement of the owners was also
absolutely required under pain of nullity in case of the sale of
the ship unless total incapacity of such a vessel to sail was de-
termined (article 237).

All these standards concerned general principles connected
with the master’s performing his functions. However, he had,
first of all, definite rights and obligations before, during and
after the voyage.

Before starting the voyage, or even before loading, capitaine
was supposed to survey the vessel in order to verify its readiness
for the voyage (article 225).Taking goods aboard was connected
with the obligation to issue a bill of lading?! and placing them
in the most adequate place (article 222). In consequence, he was
not allowed to store the goods on the deck, where they could be

exposed to unfavourable weather conditions, or waves, unless
he had a written consent of the owners of the load, under pain
of liability for all the consequential damage (article 229). The
master was also responsible for collecting the required docu-
ments of the ship (article 226) and keeping the logbook livre de
bord), which was kind of livre - journal. Its pages had to be num-
bered and signed by a judge of the commercial tribunal, or the
mayor, or his assistant where there was no tribunal (article 224,
par. 1). The logbook should include not just the revenues and
the expenses that occurred during the voyage, but everything
that was connected with performing the function of the master
(article 224, par. 2 and 3). The master and the members of the
crew who were on the ship or in the lifeboats sailing towards the
ships had the privilege of inviolability established for the sake
of the development of business relations. In consequence, none
of them could be arrested for debts other than the ones they
incurred for the voyage, and if it did happen, they were to be
released on some security (article 231).

During the voyage the master was supposed to leave the ship
as rarely as possible. While calling at a port or departing, sailing
into and out of bays and rivers, he had to stay aboard personally
under pain of liability for all the consequential damage (articles
227 and 228). If he was forced to call at a French or foreign port
during the voyage, he had to present to the competent authori-
ties the reasons for such action and resume the voyage as soon
as possible. If it happened in a foreign port, he was obliged to
obtain a certificate of the time of arrival and departure from the
French consul on the basis of the submitted report. In case of
shipwreck, his duty was to draw up a report and certify it pursu-
ant to the regulations of law (art. 244-247). While in danger,
the master could not leave the ship without the consent of the
officers and the high-rank members of the crew, and when he
did it, he had to take with him the most precious things (article
241). Due to the necessity of protection of all the interests en-
trusted to him, the skipper also had a possibility of incurring
a bottomry loan, selling or pledging part or the whole of the
cargo or the vessel?” (article 234). In case of exceeding his au-
thority unreasonably, he incurred civil and criminal liability (ar-
ticle 236). Besides, during the voyage the master played the role
of an investigation officer, a registrar and a notary?3.

After the voyage capitaine was obliged to complete a number
of formalities.First of all, within twenty-four hours?* he had
to submit the logbook and a report of the voyage to the of-
fice of the commercial tribunal in the presence of its president

19 The act of 25" October 1795, (loi du 3 brumaire an IV) and the government’s directive of 30" uly 1802 (arrgté du gouvernement du 11 thermidor an X). For
example, it was not enough to be patron or maitre incase of an ocean voyage, you had to be capitaine.

2

It was necessary, however,to show the cause-and-effect relation between the damage and the master’s mistake; a ruling by the Court of Cassation of

15t September 1813 (D. 1813, 1, 510). The only case when the master was exempt from the responsibility was when he acted under some irresistible

force (article 230).
2

Assessment of the credibility of the bill of lading lay within the competence of the court, and in case of doubts the court could make use of other evi-

dence that the load had been received; a ruling by the Court of Cassation of 25"March 1835 (Journal du Palais 1857, II, 843).

22

In principle, the master could not sell the vessel without a specific authority from the owners except for the legally proved incapacity to sail (article

237). The act of 13™August 1791(Loi du 13 aoiit 1791 required in this respect that a special report should be made by experts. Still, the Court of Cas-
sation decided that other evidence could be produced, too; a ruling of 14"May 1834 (Sirey, v. 35, [, 637).

23

In case of a crime committed aboard, the master drew up a report and arrested the person who had committed it until handing them to the judiciary.

He certified births and deaths (article 86 of the Civil Code) and could draw up a testament (article 988 of the Civil Code).
24 This deadline was not in force in case of shipwreck or an enforced break; a ruling by the Court of Cassation of 1*'September 1813 (D. 1813, 1, 510).

119



120

JOURNAL ON EUROPEAN HISTORY OF LAW

(article 242). Until that time he was not allowed to unload the
goods carried aboard, unless they were in danger (article 248).
When the ship came back from the expedition, the owners of
the goods were supposed to have been advised in advance about
the condition of the goods and the price they had been sold for
(article 234, par. 2), as well as about the incurred loans which
had to be paid off.

The crew (équipage)

The Commercial Code regulated only the issues connected
with the employment of seamen (matelots) and other members
of the crew (gens de I'équipage). Despite distinguishing these two
separate terms, the principles used with respect to them were
uniform.

The employment of a sailor was made through signing a con-
tract on the strength of which he was obliged to hire out his
services to the master of the ship in return for a definite pay-
ment which the master was obliged to pay to him. It was then
a contract of hiring services(contrat de louage de services). There
were a few options of the employment of the members of the
crew:au voyage - for the voyage, in return for a definite amount
for the whole voyage, which was kind of lump-sum remunera-
tion; au mois - monthly, which was connected with the payment
of the salary for each month of the duration of the voyage; au
profit - for the profit, in return for part of the expected profits;
au fret - for the freight, in return for a share in the price which
the owners of the cargo were to pay for the transport. It must
be noted, however, that the last two types of employment were
closer to the contract of a partnership than the contract of hire,
which is why in those cases the rules concerning the first one
were applied. It was a consensual contract, yet without a pos-
sibility of proving its existence by witnesses, but only in writing,
which usually took place by means of a list of the crew or ship’s
articles (article 250).

The sailors who hired out their services for a definite voyage,
or in return for a lump sum or monthly remuneration, were
obliged to do their work until the arrival at the destination
and unloading the goods. If their contract covered the voyage
there and back, this obligation lasted until reaching the port of
the departure and unloading the goods. When the master, not
forced by any conditions at sea, decided to prolong the voyage,
the crew was entitled to a relevant pay rise. Whereas in case of
voluntary shortening of the voyage, they were dismissed earlier

without any negative effect on their remuneration.

In principle, the hired sailors were to be paid their remunera-
tion in full provided, of course, they had completely fulfilled
their obligations. However, if they had not performed their ser-
vices, the remuneration was not paid. When they performed
them partially, the payment was proportionate.In fact, these
issues depended on a lot of factors which were considered in-
dividually, taking into account whether the failure to fulfil the
duties was due to force majeure??, the sailor’s or the master’s
fault, the fault of the owners of the vessel, or the owners of the
cargo®0.

The contract of affreightment, the charter party (charte - partie)

The contract of affreightment (charte-partie>”) was an agree-
ment on the strength of which the master of the ship or its own-
er hired out the whole vessel or its part for the transport of goods
to a definite place and the person who was obliged to pay the
freight in return (fret, nolis). The lessor was called fréteur, while
the lessee -affiéteur.

The contract of affreightment was an onerous contract. Lack
of freight meant transformation thereof into a contract without
remuneration which, in consequence, became a mandate. How-
ever, not including a literal clause in this respect certainly did not
mean it was not due. Lack of payment was not assumed, it was
the will of the parties that was the most important. The freight
could be reserved in different ways. It was possible to agree on
a charge for the whole voyage (charter for the voyage - affrétement
au vopage), a monthly charge (monthly charter - affrétement au
mois), and a charge for using specific space for an agreed period
of time (charter for a limited time - affrétement a temps limité).

The contract of affreightment was a consensual obligation,
yet, it could not be proved by means of witnesses.Usually, it
was agreed by means of a deed called identically with the very
contract, that is a charter party (charte-partie)*S. It was supposed
to include (article 273):

1. The name of the master, the lessee and the lessor;

2. The name and the tonnage of the ship;

3. The type of charter and the price for the freight;

4. The place and the time of loading and unloading; if the time
was not agreed between the parties, the common law was
applied in this respect (article 274);

5. The agreed time of the voyage and compensation in case of
delay?.
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To give an example, in case of shipwreck and loss of the goods the seamen could not demand their pay (article 258). However, they did not have to
give back what they had received in advance; a ruling by the Court of Appeal in Rouen of 29"December 1831 (Sirey, v. 32, 11, 160) and by the Court
of Appeal in Bordeaux of 24™July 1834 (Sirey, v. 34, I1, 479)

The crew’s situation improved diametrically in case of discontinuing or cancelling of the voyage due to the fault of the owners of the ship, the fault of
the master, or thosewho had hired the ship. Ordonnance de la marine contained an absurd clause which made the sailor hired for a month receive lower
pay when the voyage was discontinued after departing from the port than when it did not take place at all (Book III, Title IV, article 3). The authors
of the code secured the crew’s interest and decided that the sailors should receive half of the pay planned for the whole period of the voyage and the
reimbursement of the costs of the journey back home (article 252).

In Atlantic relations it was called charte-partieoraffictement, whereas in the Mediterranean basin - nolissement.

The confusion arose from the form originally taken to establish the fact of making the contract. Charte — chart, deed, partie - part. Customarily, the
contract was written on a single sheet of paper or parchment, which was then torn apart so that each party had their part. Examining the join of both
pieces was then necessary to prove potential claims. More on the subject of the charter party and its history: René Rodicre, Emmanuel du Pontavice,
Droit maritime(Paris: Dalloz, 1991), 221 and on.

Usually a specific amount was agreed upon for every day of the delay. However, if the delay was not caused by an action of the party to the agreement,
but e.g. by orders of the port administration, or force majeure, the compensation was not due. Compare the ruling by the Court of Appeal in Brussels
of 16" December 1830 and 17"September 1831; Rogron, 104.
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The authors of the code did not introduce the requirement
of making the charter party in duplicate. It could be replaced by
another deed, especially a bill of lading, which stated that the
contract of affreightment had been fulfilled.

All the obligations of the person hiring the ship out arose
from the original obligation to enable the lessee to use the hired
thing at the agreed time and in the agreed way. A number of
secondary obligations followed. Fréteur should not disturb the
lessee during the loading of his goods onto the ship, and should
do away with all the factual and legal obstacles. He was also
obliged to take on responsibility for the goods and to deliver
them to the owners of the bill of lading.

The bill of lading (connaissement)

The bill of lading (connaissement®°) was a security which was
proof of the master’s receipt of the cargo defined therein aboard
for transport purposes®!. It differed from the charter party by
the fact that the latter established the conditions of the charter
of a vessel while the bill of lading meant a statement that the
goods had in fact been loaded. The role it played in the maritime
trade earned it a frequently used name of “the bill of exchange
of seas” (lettre de change des mers)32. It was supposed to include
(article 281):

1. The information about the persons: the name of the shipper,
the name and the seat of the recipient and the name and the
domicile of the master;

2. The information about the things: the name and the tonnage
of the ship, information about the transported goods (kind,
amount, brand) and the price for the freight;

3. The information about the places: the place of the departure
of the ship from a port and the destination.

Sometimes it also included information about the time of
the delivery and compensation in case of a delay, the loss of the

«

In Mediterranean ports it was also called police de chargement.
3

goods or average. The bill of lading had to be made in minimum
four copies, which were given to the owner of the vessel, the ship-
per, the recipient of goods and the master (article 282). It could
be made out to a recipient defined by name (the straight bill of
lading),to the bearer or to order, which resulted in a possibility
of its transfer by means of endorsement®? (article 281). While
delivering the goods, the master was supposed to make sure that
he was presented and given a copy of the bill of lading, especially
when it was made out to order and the bearer (article 285).

Connaissement was one of the acts which were assigned the big-
gest power of evidence by law. If made out correctly, it was cred-
ible not only with regard to the parties involved, but also to third
parties, including the insurers* (article 283). In case of any dif-
ferences between the copies of the bill of lading, the one held by
the master was deemed to be credible if it had been signed by the
shipper or hisagent, or the copy held by the shipper or the recipi-
ent if it had been signed by the master (article 284).

The contract of bottomry (contrat a la grosse)

The contract of bottomry (contrat a la grosse)>> was a loan
against the things exposed to the maritime risk.When the ob-
jectson which the loan was effected came back from the expedi-
tion, the lender (preteur) regained the capital and the promised
profit3¢. When the thing got lost or damaged, his rights as of
a creditor were limited to the value he could obtain for the sale
of the remaining things3”. On the one hand the contract of bot-
tomry was regarded as a consensual contract, on the other hand
as a real one38. It was also an onerous aleatory contract. It was
regarded to be unilaterally obligatory due to the fact that after
paying out the money to the borrower (emprunteur), the lender
had no other obligations39. Unlike the contract of insurance,
the contract of bottomry was regarded as one of the so called de
droit strictcontracts (contracts of “strict law”), as the good faith

More on the subject: Alauzet, 3:165;Rogron, 576;Pardessus, 2:150-158;Aldrick Caumont, Dictionnaire universel de droit maritime(Paris: Auguste Durand,

Bruxelles: Bruylant-Christophe, 1867), 511 and on; Boulay-Paty, 4:342 and on.

32
3

o)

1830, 27"une 1830 and 1*March 1832; Rogron, 106.

Louis Pouget, Du transport par eau et par terre (Paris: Auguste Durand, 1859), 1:131.
Similar rules applied then to those in case of the bill of exchange payable to order. Compare the ruling by the Court of Appeal in Brussels of 27" August

34 If the formalities had not been fulfilled, the insurer was not obliged; a ruling by the Court of Cassation of 6™July 1829 (D. 1829, 1, 288).
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Titles IX and X were devoted to the regulation of the issues connected with the contract of bottomry and insurance. In Exposé des motifs of 8'September
1807 both contracts were jointly discussed at a separate sitting. There also appeared suggestions of including clauses regulating the issues connected
therewith in one title; Jean Guillaume Locré de Roissy, Esprit du Code de commerce, ou commentaire puisé dans les Proccs — verbaux du Conseil d’Etat, les Exposés
de motifs et discours, les Observations du Tribunat celles de Cour d’appel, Tribunaux et Chambres de commerce, complément du Code de commerce, par la conférence
analytique et raisonnée avec ses dispositions, des articles du Code civil, du Code de procédure civile, et généralement des Lois, Rcglements et décrets antérieurs qui s’y
rapportent, ou auxquels il se référe(Paris: Chez Garnery, 1811), 1:342. These issues were developed in great detail, as it was the lender and the insurer who
were regarded to bear the costs of the maritime risk. Both contracts were also based on similar principles. Neither of them could be treated as a way of
acquiring the legal title to the thing, as both were connected with a real risk. The principal object of the contracts was to help the borrower pay back
the borrowed amount and to secure the insured person against a loss in a situation of unexpected emergency.Besides, undoubtedly the development of
maritime business relations was based on the existence of the contracts of bottomry and insurance;John Rodman, The Commercial Code of France with the
motives, or discourses of the Caunsellors of State delivered before the legislative body illustrative of the principles and provisions of the code, translated from the French with
explanatory notes and a complete analytical index (Stanford: C. Wiley, 1814), 35 and on. Of course, the authors of Code de commerce drew on the solutions
proclaimed in Ordonnance de la marineto a great extent. Nevertheless, in case of these two issues, they were definitely more sensitive to the evolution of
the commercial practice and customs which developed after 1681.

Pardessus, 2:203.

Ibidem.

The contract was made through a unanimous statement of will of the parties. It was not, however, a typical contract of loan as the contract of bot-
tomry had effects only after the money was paid.Besides,actione of the lender depended on the existence of the things against which the loan had been
given;Bravard-Veyricres, 180.

Ibidem.
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of the parties did not influence the discipline of the regulations.
If the thing against which the loan was given did not exist at
the moment of the making of the contract, the contract was
not made in fact, regardless of whether the parties knew about
it or not*’.

An effectivecontract of bottomry required fulfilment of
a number of formal criteria. In connection with the fact that it
entailed a privileged position of the creditor (art. 320), it had to
be made in writing and registered at the seat of the commercial
tribunal*! (articles 311 and 312). It was supposed to include:
the amount of the loan and the expected profit, the objects on
which the loan was effected, the master’s name and the name
of the vessel, the lender’s and the borrower’s names, what voy-
age and period of time the loan was given for and the time of
the repayment. The letter of bottomry was a document that
confirmed it, and, if it was made out to the bearer, it was treated
as a bill of exchange and was subject to endorsement (article
313)#2. Such a contract could not amount to a sum exceed-
ing the value of the vessel or the cargo*® under pain of nullity,
which was declared upon the lender’s request (article 316)*4.
If he did not request the treacherous contract to be revoked,
after the return of the vessel he could claim the whole sum the
contract amounted to, increased by the maritime profit*>. Re-
gardless of the lender’s will, the contract of bottomry which was
based on the profits or objects forbidden by law fell under the
sanction of absolute nullity*® (article 318).

It was a similar case with contracts amounting to the sailors’
expected remuneration (article 319). However, when the same
vessel or cargo were covered by both the contract of bottomry
and insurance at the same time, the value of the things rescued
after shipwreck was divided proportionately between the lender
with respect to the capital and the insurer with respect to the
total amount of insurance (article 331)47.

40 Thidem.

The contract of insurance (contrat d’assurance)

In the contract of insurance one of the parties, called the in-
surer (assureur), undertook with respect to the other to make up
for the loss and the damage which could arise from a shipwreck
in return for the insurance price*8. Insurance was divided into
two groups:assurances mutuelles (mutual insurance) and assuranc-
es 1 prime (commercial insurance), which were commercial acts.
The first one was regarded as a type of company, not calculated
to make profit, in which each of the parties had the function
of both the insuring and the insured party, in connection with
which they did not play any major role from the point of view
of business relations.For this reason the Commercial Code dealt
with commercial insurance, and in fact, maritime insurance, ex-
clusively. The regulations contained therein, however, were also
applied to insurance on land with necessary exceptions due to
the nature of things.

The contract of insurance was a consensual contract. None-
theless, the obligation of making it in writing was introduced*?
(article 332). The document stating that the contract had been
made was called an insurance policy.It was anoneroussynallag-
matic contract, aleatory and de bonne foi, which meant that as-
sessment of good or bad faith of the parties was of crucial impor-
tance to the validity of the contract. Unlike in the contract of
bottomry, any actions by the insured party aiming at misleading
the insurer about the real degree of danger or the actual value
of the object of the insurance resulted in absolute invalidity of
the contract (article 348)°°. It happened even when concealing,
false information or discrepancies between the contract and the
bill of lading had no influence on the loss of the object of the
insurance’!.

The contract of insurance was also supposed to include in-
formation concerning: the name and the seat of the insured
party, whether he insured the thing as its owner or agent, the

41 In case of contracts made outside France, intervention of competent authorities was also required (article 312).
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The endorsement of the letter of bottomry was treated as an endorsement of the bill of exchange. The Court of Cassation explicitly confirmed the
obligation of payment to the person to the benefit of whom the endorsement was made; a ruling of 27"February 1810 (Journal du Palais 1866, I, 355).
As in case of bills of exchange, the endorsement of the letter of bottomry entailed responsibility of the endorser. However, in this case his liability was
limited exclusively to the lent sum which the letter amounted to, without the maritime profit as it was regarded as an accessory and indefinite part of
the liability; Alauzet, 3:235 and on. It was acceptable, however, for the parties to include contrary clauses in the contract (article 314).

In this respect Ordonnance de la marine referred only to the vessel or its part (Book III, Title V, article 3).

The contract was void when fraud was proved to the borrower. However, if no unlawful actions had taken place, the contract of bottomry was valid to
the extent equal to the real value of the vessel or the cargo, while the excess loan had to be given back (article 317).

It was punishment for the borrower who treacherously inflated the real value of the vessel or the cargo. Compare Pardessus, 2:218.

The difference resulted from the fact that in the case sanctioned by article 316 it was only the borrower who was guilty, therefore it was necessary to
protect the lender’s interests. In case of article 318 both consciously broke the law, therefore the authors of the code decided that the only way to stop
this practice was to deprive the lender of the possibility of regaining the money; Ibidem, 221 and on.

The privileged position of the insurer was a definite innovation with respect to Ordonnance de la marine, on the strength of which it was the lender who
was privileged. The difference resulted from the fact that in the 17%c. the contract of bottomry was definitely more popular and more commonly used
than in the 19th c. What’s more, meanwhile the insurance system developed considerably and the relations between both contracts underwent a seri-
ous evolution; Locré, Législation, 18:427;Alauzet, 3:277.

Pardessus, 2:294.

In duplicate; a ruling by the Court of Cassation of 19"December 1816 (Journal du Palais 1866, X, 1264).

This resulted from the fact that the contract of insurance was of consensual character and misleading the insurer was a basis for undermining his state-
ment of will; Louis Rondonneau, Corps de droit frangais civil, commercial et criminel(Paxis: Garnery, 1811), 314.

Assessment of these reasons lay within the competence of the judge as the Commercial Code did not include a legal definition of concealment; a ruling
by the Court of Cassation of 25"March 1835 (Journal du Palais 1857, 1, 492).

Lack of the details of the vessel rendered the contract of insurance void; a ruling by the Court of Appeal in Bordeaux of 28" August 1829 (Journal du
Palais 1830, 11, 268).
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name and the description of the vessel>2, the master’s name,
the place in which the cargo was to be transported, the port
of departure, the ports where the goods were to be loaded or
unloaded, and those which the vessel was to call at, the kind
and the value of the objects covered by the insurance>3, the
duration of the contract>, the amount of the insurance®?, the
price or the insurance premium and other agreed conditions,
in particular, a statement of the jurisdiction of the arbitration
court (article 332). The authors of the code additionally im-
posed on the parties the obligation of including the date of the
making of the contract therein, indicating whether it took place
in the morning or in the afternoon (article 332). Such precision
was connected with the principle according to which the earlier
contract covering the whole risk abolished the later one>®. That
is why arrangements concerning the moment of the making of
the contract with the insurer were indispensable for regulating
the situation of different creditors who claimed their rights to
the object of the insurance.

The object of the contract could be all things expressible in
a money value and exposed to risk at sea’(articles 334 and
335). This did not concern, however, the expected profits, the
unpaid freight or the crew’s remuneration. Additionally, in case
of contrat d’assurance, a loan of bottomry or the profits expected
therefrom could not be the object of the contract (article 347).

The insured party was first of all obliged to pay the pre-
mium. Besides, they were obliged to advise the insurer within
three days about the suffered damage and to prove the loss of
the objects of the insurance, total or partial, their number and
value (articles 374 and 383). In return, the insurer was first of
all obliged to compensate the insured party for the loss in all
the cases which the insuring party was responsible for. These
were situations connected exclusively with accidents at sea, e.g.:
a storm, capture of the ship, shipwreck (article 350). Thus, as-
sureur did not bear the responsibility for the damage resulting
from the actions of the very insured party, regardless of con-
trary provisions (article 351). Also, he was not responsible for
indirect and direct actions of the persons acting on his behalf,
that is the workers, the contractors or the plenipotentiaries of
the insured party, unless it was agreed otherwise (article 353).
He did not bear the responsibility for the internal defects of
the articles or the loss thereof or damage resulting from this
fault (article 352), or for regular costs of the sea voyage, such
as the pilotage or the tonnage fee (article 354). In cases defined

53

by law, the insured party could at their discretion demand the
payment of the agreed amount in full, while waiving the right
to what was left to the benefit of the insurer, or, preserving what
was left, claim appropriate compensation. It was related to the
institution of the so called délaissement.

Délaissement was the insured party’s resignation from the
damaged or totally lost things to the benefit of the insurer for
the purpose of gaining the whole amount of the insurance.Due
to the serious influence which the institution of délaissement
had on the obligations of the insuring party, it could only be
used in cases predicted by law, e.g.: crashing a vessel against
a rock(articles 369 and 375). The insured party then had
a choice between the abandonment and a claim for settling the
average; they never accumulated, though. Délaissement could not
be partial,or conditional (article 372).Effective abandonment
had to be made in the period of time predicted by law. The pe-
riod began not earlier than on the day when the insured party
learnt about the damage>®, and lasted longer or shorter depend-
ing on the distance from the place where the loss occurred (ar-
ticle 373).This enabled the insured party to acquire detailed in-
formation on the whole situation and to make a choice between
délaissement and a claim for settling the average.

The insured party was supposed to make délaissement in the
same deed wherein he told the insurer about the damage, or to
preserve the right to the abandonment in the periods predicted
by law (article 378), except for the situations when embargo
had been imposed on the insured goods, or the insured vessel
had been found to be unable to sail>*(articles 387 and 389).
Making the abandonment, the insured party was supposed to
indicate all the other insurance and loans of bottomry which
had been incurred against the objects of the insurance (article
379). He was also supposed, as mentioned earlier, to indicate
the number and the value of the objects of the insurance, as
well as prove the damage, which did not belittle, however, the
insurer’s right to prove to the contrary (article 384).

Accepted and approved of as valid, délaissementimmediately
and irreversibly transferred the title to the waived things to
the insurer (article 385). In consequence, the insured party
could not pick them back under any circumstances or for any
reasons. Within three months from the abandonment the in-
surer was obliged to pay the amount of the insurance, allowing
for the fact that the parties could arrange another time (article
382).

If the value of the freighted goods had not been indicated, the regulations of the code allowed using the value shown in the invoices or the merchant

books. In case of the lack of the above, the goods were calculated according to the price at the place of loading (article 339).

54

If the duration of the contract had not been settled article 328 applied, which concerned the loan of bottomry, which meant that the beginning and

the end of the voyage were regarded as the beginning and the end of the contract (article 341).
55 The Court of Cassation permitted additional specific contracts within the scope of increasing the amount of the insurance over the value of the object

of the insurance; a ruling of 15"December 1830 (Sirey, v. 32,1, 615).

56 Rodman, 42.
5

4

Creating this clause, the codifiers relied on the principle contained in Ordonnance de la marine(Book 111, Title VI, articles 9 and 10), which allowed

making the contract of insurance of man’s freedom, but not their life, as only man’s freedom could be assessed in terms of money. The lives of African
slaves were an exception, which was dictated by the obvious ideology ruling in the times of the development of mercantilism and the times of building
up world powers through numerous colonies. Compare Pardessus, 2:300-301 and on;Alauzet, 3:313;Bravard-Veyricres, 189.

3% A ruling by the Court of Appeal in Rouen of 7"December 1822 (Journal du Palais 1827, 1, 45).

59

On details of the reasons for finding the vessel to be unable to carry on the further voyage compare the ruling by the Court of Appeal in Paris of 22"

March 1836 (Sirey, v. 36, II, 257) and by the Court of Appeal in Bordeaux of 13*March 1828 (Sirey, v. 28, II, 155).
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Average (avarie)

The insured party, while preserving what was left, had the
right to claim proportionate compensation for the damage
from the insurer. It was the fundamental purpose of the claim
for settling the average(action d’avarie). Such a procedure was
not, however, connected only with the institution of insur-
ance, but could also take place in case of uninsured objects.
Average was understood as material loss or an extraordinary
expense incurred for the ship or the goods, together or sepa-
rately. In connection with the above average was divided into:
simple (simple)/particular (particulicre) ones and gross (gross)/
general (commune) ones (article 399).Unintentional and acci-
dental loss was treated as avarie simple(article 403), whereas
intentional damage, done for the common good in order to
save the ship or the goods, was classified as avarie grosse (article
400). All the extraordinary expenses were counted as general
average when they were incurred for the common good and to
save the ship or the goods. In other cases they were counted
as particular average.

The authors of the code defined a relatively precise cata-
logue, which allowed classification of a given situation as
a definite category of average. It was not finite, though. Estab-
lishing the criteria for classifying a given situation as a defi-
nite type of average was unusually important since the costs
resulting from avarie grosse were borne jointly by different
subjects®(article 401), whereas in case of particular average
only the owner of the damaged goods, or a specific person
managing the given costs, was liable (article 404). The most
serious innovations, introduced with regard to the earlier bind-
ing legal state,were connected with regarding the port charges
and the costs related to the unloading, the pilotage or tow-
ing, as ordinary maritime expenses which were supposed to be
borne by the owner of the ship (article 406). Besides, another,
third type of shipwreck, caused by accident, was added to the
two existing cases which were recognised by the ordinance of
168161, which resulted in bearing the costs of the repairs by
the ship that was damaged (article 407).

Jettisoning in the sea (jet) and relative suffering of the loss
resulting therefrom (contribution)

Jet consisted in throwing part or whole of the cargo into the
sea in order to lighten the ship. Naturally, within jet, the title
to the thrown-away objects was not waived, therefore, in case
of rescuing the property, the owner had the right to demand to
have it back. Due to the fact that jet gave the title to compensa-
tion, it could only occur in cases predicted by law and after the
master’s justified decision, made after a consultation with the
owners of the ship and the higher-rank members of the crew
(article 410). The legal regulations defined the priority of the

things subject to throwing away, therefore, the potential opin-

ion of the people having shares in the objects did not matter

(article 411).

According to the principle of equity: omnium contributione sar-
tiatur quo pro omnibus jactum est. Thus, all the general average
resulted in the right of the person whose property suffered for
the purpose of saving the common good of the ship and the
cargo to claim damages or a share in the general average with
respect to the persons having shares in the ship or the goods.
Contribution was then actions calculated to lead to the collec-
tion of the claims for damages which had their source in the
damage and to satisfy them adequately. In other words, it was
aimed at dividing the compensation between all the interested
parties proportionately to their contribution®?. There were also
things whose loss was not connected with any compensation. In
particular, it concerned the goods for which no bill of lading had
been issued (article 420).

In consequence, the owners of what was left as a result of
general average were obliged to compensate for the loss to those
who had suffered for the common good. Contributing to the
compensation took place through:

1. The ship and the freight; the loss thanks to which the ship
was saved the freight as well. However, if the vessel had not
been saved, contribution to the compensation for the loss
did not take place (article 423). If the ship had suffered to
alesser and greater extent, contribution did not cover the who-
le of the vessel and freight, but just the half (article 417).

2. The saved goods (article 424);

3. The objects that had been thrown away; however, the owners
of such things were more privileged than the owners of the
saved things (article 423).

Some objects, such as food, things belonging to the crew or
ammunition, did not take part in the relative bearing of the loss
on the strength of article 419.

Contribution was supposed to happen at the place of unload-
ing, where the assessment of the damage was made. It was made
amicably, by means of experts appointed by the parties, or by
the judiciary (article 414). Expert witnesses defined the total
amount of the average(quantum) and of all the goods subject
to contribution (article 416).It was then necessary to calculate
the liabilities(passif) to share and the assets (actif) to charge.
All the thrown-away, damaged and saved goods were assessed
at the actual price in force at the place of unloading (article
415). Thus, the general amount of the loss was distributed
among all the goods which made up the assets, relative to
their value (articles 417 and 418).

I11. Conclusions

The strong influence which Code de commerce and its sys-
tematics exerted all over the world made a lot of countries
treat the civil standards of the maritime law as part of the

60" Also, for example the price of the freight was taken into account; a ruling by the Court of Appeal in Bordeaux of 20"May 1833 (Sirey, v. 34, II, 141).
o1 The ordinance distinguished a situation brought about by one of the masters from the one where the guilty party could not be determined (Book 11,

Title VII, articles 10 and 11).

62 Philippe-Antoine Merlin, Répertoire universel et raisonné de jurisprudence(Bruxelles: Chez H. Tarlier, 1826), 6:301-303;Rogron, 153 and on; Locré, Esprit

du Code, 3:358 and on.
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commercial law. This idea was not, however, commonly ad-
opted, an example of which is the Anglo-Saxon and Scandina-
vian countries and Switzerland.

But even in the countries where the maritime law was in-
cluded in the regulations from within the commercial law,
criticism of the representatives of the doctrine appeared. Ger-
many was a good example, where the maritime law was one
of the books of the commercial code since 1861. Paul Rehme
found such “commercial” character of the maritime relations
to be inappropriate due to the liberation of the maritime law
from the connections with the merchant class. In his opinion
it is difficult to treat the armateur as “a merchant of the mari-
time law”, and a number of institutions such as shipwreck
or sea rescue have little in common with the essence of trad-
ing®3.

Also French scholars noticed this problem. Georges Ripert
assumed that there was civil maritime law(droit civil maritime)
and that the issues of the property rights and the ownership
of the ship had a stronger connection with the civil law than

with the commercial one®*. Similar views were shared by
Daniel Danjon, who additionally claimed that: “if the legisla-
tors of 1807 merged [the maritime law] with the commercial
law, it was mainly in order to entrust decisions about mari-
time matters with commercial tribunals; the maritime institu-
tions themselves have nothing commercial in them - such as,
for example, the ownership of the ship, sailors’ employment,
general average, rescue or help at sea.”®

In consequence, the view on the maritime law as a separate
whole began to emerge more and more, which had its expres-
sion, for example, in the titles of the monographs dedicated
to the maritime law,concerning ,droit maritime”°°, without the
adjective “commercial”.Naturally, in consequence of this ten-
dency changes reached the statutory subject matter, too, as
a result of which the subject matter contained in book II got
excluded from the code later on®’, and the commercial mari-
time law stopped being an object of interest for the reform-
ers of the commercial law. Nouveau Code de commerce of 2000
maintained this approach, too.

63 Paul Rehme, Die geschichtliche Entwickelung der Haftung des Reeders (Stuttgart: F. Enke, 1891), 8 and on.

o4 Georges Ripert, Droit maritime(Paris: Edition Rousseau, 1950), 1:44.
> Daniel Danjon, Traité de droit maritime (Paris: Recueil Sirey, 1926), 27.

66 See footnote below.

7 More on the maritime law currently in force in France: Pierre Bonassies, Christian Scapel,Droit maritime(Paris: LGD], 2006);Jean-Pierre Beurier, Droit
maritime(Paris: Editions Dalloz, 2006) Alain Le Bayon, Dictionnaire du droit maritime(Paris: PUR, 2004); Antoine Vialard, Droit maritime, [in:] Collection
Droit Fondamental(Paris: PUE 1997);Martine Rémond-Gouilloud, Droit maritime(Paris: Editions A. Pédone, 1993); René Rodicre, Traité général de droit

maritime, 7 vols.(Paris: Dalloz, 1967-1983); Ripert, passim.
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Joseph Georg Wolf

Die Lex Irnitana. Ein romisches Stadtrecht aus Spanien.
WBG Wissenschaftliche Buchgesellschaft Darmstadt, Darmstadt 2011 (Texte zur Forschung Bd. 101), 159 S., 39,90 Euro,
(ISBN 978-3-534-24597-0)

Die Siedlung Irni, der Fundort der Lex Irnitana, war eine nicht unbedeutende antike Stadt, die zwischen den heutigen Stidten
Osuna und Ronda lag. Die Ortschaft lag in 500 Meter Hohe auf einem Bergriicken, den im Westen und Stiden der Rio Corbones
umfloss, in dessen Tal der Bergriicken uniiberwindlich steil abfiel. Von Irni bis zum nichsten Kiistenpunkt, wenig westlich von
Malaca (Mélaga), waren es ca. 60, nach Norden bis Urso (Osuna) noch ungefihr 30 Kilometer. Damit befand sich Irni in der Baetica,
also der kleinsten der drei romischen Provinzen auf der iberischen Halbinsel. In seiner , Geografika® berichtet Strabon, dass die Bae-
tica bereits zu seiner Zeit in Sprache und Sitte romisch und dass Spaniens Siiden schon zu Beginn des Prinzipats vollkommen ro-
manisiert war. Die Baetica wurde gleichfalls ,Die Wiege der spanischen Bildung“ genannt und umfasste insbesondere das Land der
Turdetaner, die seit Jahrhunderten in dauerndem Austausch mit Phoniziern und Griechen, mit Puniern und Rémern lebten und im
Gegensatz zum Norden auf vielféltige Weise eine besondere kulturelle Erziehung erfuhren. Im Land der Turdetaner lag Irni, dass an
der wirtschaftlichen und kulturellen Bliite der Baetica teilnahm. Denn die Stadt wuchs schnell, ihre Einwohner waren bereits nach
Rang und Stand gegliedert. Noch bevor ihr das Stadtrecht in der ersten Halfte der 90er Jahre n.Chr. verliehen wurde, hatte Irni
sogar ein Theater und einen Stadtrat mit 63 Sitzen besessen sowie andere stadtrechtliche Institutionen, nimlich die den romischen
offenbar nachgebildeten Magistraturen, den Duumvirat, die Adilitit und die Quastur, und wohl auch eine Biirgerversammlung,.

Der Buchtitel ,Ein rémisches Stadtrecht” klingt allzu bescheiden, denn von keinem anderen rémischen Stadtrecht besitzen wir
mehr Text als von der Lex Irnitana, die insoweit Modellfunktion besitzt. Mit ihr haben wir aber nicht blof groBe Teile der Muni-
zipalordnung von Irni vor Augen, sondern die Gemeindeordnung aller Stidte Spaniens (universac Hispaniae), die in der Folge eines
Dekrets Kaiser Vespasians (vermutlich 73 oder 74 n.Chr.) zu municipia promoviert wurden, d.h. die Stidte erhielten vom Kaiser aus
Dankbarkeit und Lohn fiir ihre Treue im Biirgerkrieg eine Verfassung, ein Stadtrecht und wurden damit auch zur Stadt nach den
Kriterien des romischen Staatsrechts. In der Regel bekamen sie ferner die Latinitit, wurden municipia iuris Latini mit weitgehender
Selbststandigkeit in Verwaltung und Jurisdiktion.

Die Lex Irnitana war auf zehn Bronzetafeln (90 cm breit und 57 cm hoch) eingraviert. Wolf druckt hierzu einige Ausschnitte
am Ende des Buches ab. Neben den Abbildungen stoBt der Leser noch auf ein sehr niitzliches Register, mit dessen Hilfe er nach
Stichworten in Kommentierung und Text der Lex Irnitana rasch zu den einschligigen Passagen gelangt. Von den zehn Tafeln der
Lex wurden im Frithjahr 1981 sechs Tafeln aufgespiirt und sofort verkauft. Der ,heimliche” Verkauf durch ,Clandestini® wurde
aber bekannt, die Tafeln konnten ausfindig gemacht und in das Archéologische Museum von Sevilla gebracht werden, wo sie sich
heute befinden.

Wolf untersucht, wie viel Textkorpus uns von der Lex Irnitana erhalten ist und was sie von den anderen Stadtrechten unterschei-
det. AuBerdem widmet er sich der inneren Ordnung der Lex Irnitana und geht néher ein auf die Biirgerversammlung, den Stadtrat
und die Magistraturen, schlielich die duumviri, welche die Biirgerversammlung und den Rat einberiefen und deren Sitzungen leite-
ten. Als die hochste Gewalt in der Stadt konnte jeder von ihnen nahezu jede Mafinahme des Kollegen und der nachgeordneten Ma-
gistrate durch Einspruch verhindern, aber auch jede Sache an sich ziehen. Zwei den duumviri ausdriicklich vorbehaltene Aufgaben
waren die Verpachtung (Steuerpacht) sowie die Gerichtsbarkeit, welche ihnen auch den Namen gab, nimlich duumpviri qui iuri di-
cundo praesunt oder einfach duumviri iure dicundo. Den duumviri oblag lediglich die Zivilgerichtsbarkeit, Strafsachen waren dem Statt-
halter vorbehalten. Die eigene Gerichtsbarkeit galt als das eigentliche Kriterium der stidtischen Autonomie. In der Lex Irnitana
(90 Rubriken) nimmt sie mit neun Rubriken mehr Raum ein als jeder sonstige Regelungsbereich. Ihr ausschlieBlicher Gegenstand
waren die Gerichtsverfassung und das dazu gehorige Verfahren. Fiir das anzuwendende materielle Recht verweist sie auf das Edikt
des Statthalters sowie pauschal auf romisches ius civile, dessen Geltung fiir die Biirger und Einwohner der latinischen Munizipien
sich bereits per definitionem verstand. Die Geltung des rémischen Zivilverfahrensrechts wurde ohne Weiteres vorausgesetzt.

Mit dem vorliegenden Buch liegt nicht nur eine kommentierende Einfiihrung und mit den Originaltafeln abgeglichene Edition
des lateinischen Textes vor, sondern auch eine gut lesbare und griindliche deutsche Ubersetzung der Lex Irnitana.

Thomas Gergen*

* Prof. Driur. Dr.phil. Thomas Gergen; der Verfasser ist Professor an der Universitit des Saarlandes in Saarbriicken sowie Rechtskundiger im franzésischen
und spanischen Recht.
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Wie der Geschichtsschreiber Plinius der Nachwelt berichtet, verlieh der romische Kaiser Vespasian universae Hispaniae vermut-
lich im Jahre 73 (oder 74 n.Chr.) das latinische Biirgerrecht: ,universae Hispaniae, Vespasianus imperator Augustus iactatum procellis rei
publicae Latium tribuit.“ (Plin. n. h. 3, 30). Dies wohl zum Dank und als Lohn fiir die ihm gewahrte militarische Unterstiitzung im
Biirgerkrieg. Alle bis dahin noch nicht privilegierten, mithin noch peregrinen Gemeinden Spaniens wurde demnach zu municipia
iuris Latini erhoben. Im Zuge dieser Munizipalisierung erlangten sie weitestgehende Selbststindigkeit in Verwaltung, Rechtspre-
chung sowie in Frage der Religion und erhielten eine ,Verfassung®, ein eigenes Stadtrecht.

Sechs der insgesamt zehn Bronzetafeln, auf denen das Stadtrecht der Stadt Irni in der bevolkerungsreichen Provinz Bactica
eingraviert war, wurden erst im Frithjahr 1981 entdeckt und erstmalig im Jahre 1986 im 76. Band des Journal of Roman Studies (S.
147 - 238) veroffentlicht. Seither gab es zahlreiche Editionen und Ubersetzungen der lex Irnitana, von der wir mehr Text besitzen
als von jedem anderen Stadtrecht.

Das Besondere dieser jiingsten Ausgabe ist die Tatsache, dass sie den Gesetzestext zeigt, wie er uns auf den Tafeln im Archéolo-
gischen Museum zu Sevilla iiberliefert ist: mit all seinen Wiederholungen, Verschreibungen, Interpunktionen und den zahlreichen
Auslassungen von Buchstaben sowie Wértern. Um dem geneigten Leser aber das Studium des lateinischen Textes zu erleichtern,
werden diese ,Méngel” vom Herausgeber sichtbar durch eckige bzw. spitze Klammern markiert und dort, wo sie evident sind, korri-
giert. Daher handelt es sich bei der deutschen Ubersetzung von ihrem Anspruch her auch weniger um eine freie, sinngeméfe Uber-
setzung, sondern sie folgt (fast wortlich) dem Originaltext, um dessen Duktus und Struktur zu verdeutlichen bzw. zu erhalten.

Der Herausgeber begniigt sich aber dankenswerter Weise nicht damit, eine zuverldssige Edition des Gesetzestextes und eine
sorgfaltige deutsche Ubersetzung vorzulegen. Nach einer gut bestiickten Auswahl an Monographien und Aufsitzen, die zum wei-
terfithrenden Studium der lex Irnitana anregen sollen, liefert er in einer keineswegs mit unnétigen Details tiberladenen Einfithrung
(S. I3 - 35) wichtige Hintergrundinformationen zum historischen Kontext (S. 13 - 20), zu den Unterschieden und Einzigartigkei-
ten (vor allem im Vergleich zu ilteren Stadtrechten wie der lex coloniae Genetivae Iuliae sive Ursonensis), zum Aufbau, zur Anwend-
barkeit bzw. rechtlichen Durchsetzung, zur Ausw1rkung auf die Romanisierung in den westlichen Provinzen und zur literarischen
Darstellungstorm der lex Irnitana (S. 20 - 34) sowie elmge Anmerkungen zu bereits erschienenen Editionen und Ubersetzungen (S.
34 - 35). Hierbei lasst er es sich freilich nicht nehmen, im Anschluss auf die Besonderheiten seiner Ausgabe hinzuweisen.

Da alle Stadtrechte der flavischen Munizipien (abgesehen von zu vernachlissigenden minimalen Abweichungen) fast wortgetreu
ein und derselben Vorlage folgen, lernen wir durch die lex Irnitana nicht nur das Stadtrecht einer einzigen Gemeinde kennen. Sie
gewihrt uns vielmehr Einblicke in die Gemeindeordnung aller Stidte Spaniens, die in Folge des Latinum-Dekrets Vespasians zu
municipia iuris Latini erhoben worden sind und ist daher von unschétzbarem Wert, wenn es darum geht, mehr iiber das alltigliche
Leben und die Rechtswirklichkeit in einer westlichen rémischen Provinz zu erfahren.

Vor diesem Hintergrund ist Wolfs Ausgabe, mit der nach Editionen und Ubersetzungen ins Englische, Spanische und Italieni-
sche die lex Irnitana nun endlich auch dem deutschsprachigen Leser zuginglich gemacht wird und die WBG (Wissenschaftliche
Buchgesellschaft) Darmstadt damit eine in ihrer Reihe ,Texte zur Forschung® schmerzlich bestehende Liicke schloss, eine wertvolle
und willkommene Bereicherung fiir das Studium der Stadtrechte. Wer einen raschen Zugriff auf die lex Irnitana sucht und dabei
auch den geschichtlichen Hintergrund nachgezeichnet sowie die juristischen Zusammenhénge aufgezeigt haben will, der wird mit
dieser Ausgabe einen zuverlissigen, klaren und soliden Begleiter finden.

Nikola Galaboff*

* Akad. Ritin Nikola Galaboff, Friedrich-Alexander-Universitiit Erlangen-Niirnberg, Deutschland.

Ernesto Bianchi
Per un“indagine sul principio ,,conceptus pro iam nato habetur*

(Fondamenti arcaici e classici)
Mailand: Giuffre 2009,38,00 Euro, (ISBN 88-14-15229-2)

Ernesto Bianchi verfolgt in dem 2009 erschienenen ,Per un’indagine sul principio "conceptus pro iam nato habetur” (Fondamenti
arcaici ¢ classici)” das Ziel die archaischen Quellen, welche den Ausgangspunkt fiir die spitere Intepretation und Anwendung dieses
Rechtsgrundsatzes bilden, zu untersuchen.

Obwohl der Gegenstand dieser Recherche nicht vollig inédit ist, da die Bedeutung dieses Grundsatzes friither die Aufmerksamkeit
der Romanistik gelegentlich bereits erweckt hat!, bleibt sie von groBem Interesse, denn die methodologischen Pramissen, unter
denen die Quellen damals erforscht worden waren, sind selbstverstindlich nicht mehr dieselben, die heutzutage in usu sind. Dies
hat Bianchis Bemithungen deutlich originell gemacht.

Die Regelung des nondum natus in klassischer und postklassischer Zeit spiegelt, so der Verfasser, wieder, was in Frithzeit schon
etabliert war. Es wére auf diese Weise mit relativer Sicherheit auch méglich, aus den spiteren Quellen, zumindest d‘une fagon géné-
rale, den regime decemvirale zu restaurieren.

' Am Anfang des 20. Jahrhunderts hat Albertario zum Beispiel eine bekannte Abhandlung iiber die Bedeutung dieses Grundsatzes veréffentlicht.

127



128

BOOK REVIEWS

Der Grundsatz ,conceptus pro iam natus habetur wurde aber ausschlieflich im Rahmen des Erbrechts behandelt (S.2), was bedeu-
tet, dass der Verfasser beispielsweise dessen Relevanz fiir die Regelung der Abtreibung kategorisch negiert (S.2)%

Die methodologische Strenge der exegetischen Bearbeitung der Rechtsquellen bedeutet aber nicht®, dass der politische und kul-
turelle Zusammenhang, in dem dieser Grundsatz entstand und sich entwickelte, ignoriert wurde. Im Gegenteil: Indem sich Ernesto
Bianchi mit der Frage nach der Relevanz der Empfangnis im alten Rom beschéftigt, wird die Rolle der Religion als von fundamenta-
ler Bedeutung fiir das Verstiandnis des juristischen Phanomens dargestellt (etwa S. 18 oder S. 33). Die Untersuchung analysiert in
der Tat auch grammatische und semantische Aspekte der juristischen Quellen (zum Beispiel, wenn die Anwendung des Neutrums
in Bezug auf den nasciturus erforscht wird - S. 332)und umfasst schlieBlich auch literarische Texte (etwa S. 37).

Im zweiten Kapitel befasst sich die Monographie mit der archaischen erbrechtlichen Regelung der Erbfolge, wenn der /eres nach
dem Tod des pater familias geboren ist (S.52), und im dritten mit der Differenzierung zwischen esistenza giuridica und esistenza fisiolo-
gica des conceptus und auch zwischen der Bedeutung der Ausdriicke in rerum natura und in rebus humanis (S. 274), Unterscheidungen,
auch philosophischer Art, die spiter fundamental fiir die Etablierung des Grundsatzes geworden sind (S. 273).

Der nondus natus bestehe angesichts des Rechts in keiner bloBen Abstraktion, sondern sei als in der realt? materiale ontologisch
existent zu betrachten (S. 278), obwohl, noch ungeboren, nicht eigentlich auch als in rebus humanis definiert werden solle (S. 280)*.
Da liegt vielleicht der Kern der Monographie, welche somit die communis opinio und deren traditionelle Kategorien widerlegt; aber
erfolgreich.

V(%n dieser Unterscheidung ausgehend, wurde spéter der Rechtsgrundsatz ,conceptus pro iam natus habetur formuliert, dessen
Wortlaut freilich dem romischen Recht aller Zeit fremd sei(S.1, 342).

Es sind Ergebnisse, die ohne jeden Zweifel einen wichtigen Beitrag zur Lehre des rémischen Erbrechts bilden und folglich die
Aufmerksamkeit der Romanisten verdienen.

Renato Beneduzi’

Freilich handelt es sich um eine fesselnde Frage, sodass es interessant gewesen wire, wenn der Verfasser sich damit ausfithrlicher auseinandergesetzt
hiitte.

Die exegetische Behandlung der Frage nach der exakten Bedeutung der decemmensesfiir die legittimitfdes natus belegt die schon erwihnte methodo-
logische Strenge (S.44)

In rebushumanis sei deswegen derjenige, der schon geboren ist, aber noch nicht verstorben(uomovivente).

Prof. Mestre Renato Beneduzi, Professor fiir Zivilprozessrecht und Rémisches Recht, Pontificia Universida de Catélica do Rio de Janeiro (PUC-RIO),
Brasilien.

Christoph Lundgreen
Regelkonflikte in der romischen Republik: Geltung und Gewichtung von Normen

in politischen Entscheidungsprozessen
Stuttgart: Franz Steiner Verlag 2011, 68,00 Euro, (ISBN 978-3-515-09901-1)

Aloys Winterling (Hrsg.)
Zwischen Strukturgeschichte und Biographie: Probleme und Perspektiven einer neuen
Romischen Kaisergeschichte: 31 v. Chr. — 192 n. Chr,

Miinchen: R. Oldenbourg Verlag 2011, 64,80 Euro, (ISBN 978-3-486-70454-9)

Zwischen Rechtsgeschichte und Alter Geschichte findet heute ein intensiver Austausch kaum statt. Beiden Disziplinen ist es im Laufe
des 20. Jahrhunderts gelungen, jeweils das geistige Erbe des 19. Jahrhunderts zu tiberwinden. Dies fiihrte jedoch auf beiden Seiten zu einem
hohen Grad an Spezialisierung, was wiederum zur Folge hatte, dass man separat seinem jeweiligen Erkenntnisinteresse nachging und inter-
disziplinire Forschung bis heute vernachlassigt.

Die beiden vorgestellten allgemeinhistorischen Werke veranschaulichen zum einen das Ergebnis dieser Entwicklung, gehen nun aber
auch einen deutlichen ersten Schritt auf die Rechtsgeschichte zu. Sie zeigen methodische Wege hin zu einer stirkeren Interdisziplinaritét auf
und offenbaren gleichzeitig Forschungsfelder zwischen Alter Geschichte und Rechtsgeschichte, die sich wohl nur interdisziplinér bearbeiten
lassen.

Der von Aloys Winterling herausgegebene Tagungsband zu einem Kolloquium des Historischen Kollegs in Miinchen vom 11. bis zum
13. Januar 2007 mochte methodische Grundlagen fiir eine Wiederbelebung des altgeschichtlichen Werktyps , Kaisergeschichte® schaffen.
Die ersten Beitrige zu den Quellen (Kaiserbildnisse, Inschriften und literarische Quellen) sind zwar in erster Linie fiir den Althistoriker
methodisch relevant, jedoch auch fiir den Rechtshistoriker mit Gewinn zu lesen, weil sie gut belegte Vorgéinge in der antiken rémischen
Gesellschaft beschreiben, die in den juristischen Quellen nicht vorkommen. Im zweiten Abschnitt werden die strukturellen Bedingungen
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kaiserlichen Handelns zwischen der neuen Monarchie und den alten Strukturen der rémischen Republik dargestellt. Im dritten Teil werden
schlieflich die Ergebnisse der bisherigen Forschung zu den Kaisern bis Commodus aufgearbeitet. Als Ergebnis lasst sich festhalten, dass der
Werktyp ,Kaisergeschichte” im Sinne einer Ereignisgeschichte wiederbelebt werden kann, die auf den bisher gewonnenen strukturgeschicht-
lichen Erkenntnissen aufbaut, diese jedoch gleichzeitig iiberpriift und beispielhaft veranschaulicht. Die neue Kaisergeschichte wird einer
Biografie durchaus dhneln, sich jedoch auf das politisch-soziale Verhalten eines Kaisers als Gegenstand beschrénken und auf andere Aspekte
wie den familidiren Hintergrund oder die Erziehung eher verzichten.

Aus spezifisch rechtshistorischer Sicht sind insbesondere die Beitrige von Dieter Timpe und Christer Bruun aus dem Abschnitt zu den
Strukturproblemen kaiserlicher Handlungsfelder herauszugreifen.

Timpe befasst sich eingehend mit der Person, in der Alte Geschichte und Rechtsgeschichte noch vereint waren: Theodor Mommsen. Ge-
pragt durch seine juristische Bildung hatte dieser das grundlegende ,R6mische Staatsrecht” verfasst, welches die folgende altgeschichtliche
Forschung prégte, jedoch spater wegen seiner Riickprojektionen zeitgendssischer Ideen des 19. Jahrhunderts heftige Kritik erfuhr. Timpe
beschreibt diesen Emanzipationsprozess detailliert anhand vieler Beispiele aus der Forschung. Dabei bertihrt er Fragen, die sich auch die
Rechtsgeschichte seit langem stellt. So geht er nach einer Darstellung der Forschung zum Begriff der kaiserlichen auctoritas auch auf das ius
respondendi ex auctoritate principis ein (S. 150). Mit der Verleihung dieses Privilegs hatten es die Kaiser geschafft, die in der Republik noch rein
privat respondierenden Juristen allmahlich in ihre Nihe zu ziehen, bis sie schlielich Teil der kaiserlichen Verwaltung wurden. Der Begriff
der auctoritas ist jedoch vielschichtig und lsst sich nicht nur aus den juristischen Quellen klaren. Wie dieser Einbindungsprozess genau
verlief und welche Auswirkungen er hatte, werden wir nur interdisziplindr klaren kénnen.

Christer Bruun schreibt nun tiber die Zusammensetzung der kaiserlichen Verwaltung, insbesondere tiber , Beférderungskriterien” (S. 165
ff.). Freilich kommt er hierbei nicht umhin, auch die Juristen im Umfeld des Kaisers zu erwihnen (vgl. S. 169), wobei sich dem Rechtshis-
toriker wieder die oben genannte Frage stellt. Bruuns Austihrungen gerade zu diesem Thema mdgen zunéichst oberfléchlich erscheinen.
Dies offenbart jedoch keine Schwiéche des Althistorikers, sondern nur einen Mangel an interdisziplinirer Forschung. Bruun geht bei seiner
Darstellung genau bis an die Grenze seines Fachgebiets, indem er als Mitglieder des consilium principis neben Senatoren und Rittern auch
Lerfahrene Juristen” (S. 169) nennt. Hier kann er jedoch verstéindlicherweise nicht weiter vertiefen, weil dies ohne juristische Quellen nicht
mehr zu bewerkstelligen ist. Einem Rechtshistoriker, der sich von der anderen Seite an die Grenze herantastete, stiinde freilich vor dem
entsprechenden Problem. Welches Potential gerade in Bezug auf dieses Thema in einem Zusammenwirken der Disziplinen liegt, braucht
nicht niher erlutert zu werden.

Bei Christoph Lundgreens Werk legt schon der Titel nahe, dass es Beriihrungspunkte mit der Rechtsgeschichte gibt. Umso wunderlicher ist,
dass der Verfasser keine einzige juristische Quelle zitiert oder gar auswertet. Es geht um die Konflikte nichtjuristischer Normen bei den Wa-
hlen zum Magistrat, bei der Provinzvergabe, im Sakralrecht sowie bei der Triumphvergabe. Der Rechtshistoriker erhoffte sich gerade bei der
Darstellung zu den Wahlen des Magistrats Niheres zum Amt des Pritors. Obwohl dieser als Gerichtsmagistrat in der Rechtsgeschichte eine
zentrale Stellung einnimmt, weifl man wenig iber dieses Amt. Wurde es von vornherein zu Rechtsprechungszwecken geschaffen? Inwiefern
spielte juristischer Sachverstand bei der Amtervergabe eine Rolle? Eine Antwort darauf vermag Lundgreen nicht zu geben. Doch dies ist auch
nicht Ziel des Werkes; vielmehr geht es Lundgreen darum zu zeigen, dass keine Hierarchie zwischen den nichtjuristischen Normen bestand,
Konflikte fast immer als Einzelfragen entschieden wurden und dass dies aber immer nur im Konsens moglich war, was wiederum durch die
im Hinblick auf Sozialisation und Normtradierung groBe Homogenitéit der Senatsaristokratie erleichtert wurde. Fiir den Rechtshistoriker
macht jedoch vor allem die erschépfende Auswertung gerade der literarischen Quellen im Grenzbereich zur Rechtsgeschichte den Reiz des
Werkes aus, zumal man zur Beantwortung von Fragen zur Struktur des Magistrats gerade in der Republik auch auf literarische Quellen
angewiesen ist.

Doch dies ist noch nicht alles. Einerseits stellt Lundgreens Werk die Leistungstihigkeit der neueren Ansétze der altgeschichtlichen Fors-
chung unter Beweis. Andererseits offenbart es auch die Schwichen der derzeitigen Separierung von Alter Geschichte und Rechtsgeschichte:
Wiire es gerade im Hinblick auf Lundgreens Thema gelungen, rechtshistorische Expertise einzubinden, hétten weitere wichtige Erkenntnisse
gewonnen werden konnen.

Griinde fiir den Mangel an interdisziplindrer Forschung finden sich in beiden Lagern. Der Althistoriker lisst sich von den juristischen
Quellen abschrecken, weil ihm der juristische Sachverstand fehlt. Studenten der Alten Geschichte besuchen jedenfalls nicht zwingend eine
juristische Grundlagenvorlesung wie ,Rémisches Recht“. Der Rechtshistoriker scheut als ausgebildeter Jurist den Blick tiber den eigenen Tel-
lerrand und misstraut sowohl den nicht-juristischen Quellen als auch den ,unjuristischen” Untersuchungen der Alten Geschichte. Er muss
allerdings gelten lassen, dass er fiir den Blick auf die wirtschaftlichen, gesellschaftlichen und politischen Umstéinde auf die Alte Geschichte
angewiesen ist. i

Thm sei die Lektire der beiden Biicher wirmstens ans Herz gelegt, denn sie geben insbesondere einen guten Uberblick @iber die errun-
genen Erkenntnisse sowie die aktuellen Diskussionen der Alten Geschichte. Nur wenn wir Rechtshistoriker uns mit den Werken unserer
wissenschaftlichen ,Nachbarn® auseinandersetzen, kann ein kritischer — aber auch fruchtbarer - Dialog stattfinden. Der Alten Geschichte ist
zunéchst ein Dank auszusprechen fiir den beherzten Schritt in unsere Richtung, der gerade fiir die nachwachsende Forschergeneration neue
Moglichkeiten eroffnet. Beide Seiten stehen nach alledem in der Verantwortung, den gegenseitigen Austausch zu fordern. Denn die Suche
nach Erkenntnis darf nicht an den willkiirlich gezogenen Grenzen der Disziplinen haltmachen.

Sebastian Stepan”

* Sebastian Stepan, ref. iur,, Institut fir geschichtliche Rechtswissenschaft - Romanistische Abteilung, Juristische Fakultit, Ruprecht-Karls-Universitit
Heidelberg, Deutschland.
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Conference Report - Family Law in Early Women's Rights Debates
International Conference from September 30 to October 1, 2011, at Leibniz University,
Hanover, Germany

The conference “Family Law in Early Women’s Rights De-
bates” held at the Leibnizhaus Convention Center in Hanover
focused on international women’s rights debates from 1830
to 1914, their influence on the development of family law,
and their importance for the critical analysis of law. The event
was organized by Prof. Stephan Meder (project leader) and
Dr. Christoph-Eric Mecke (project manager) within the frame-
work of the DFG research project “International Reform De-
bates in Family Law and Rights Struggles of the World Coun-
cil of Women 1830-1914.”

As Stephan Meder emphasized in his welcome address, the
women’s rights debates that took place between 1830 and
1914 represent extremely important sources for the study
of legal history and for the law itself. Although the women
who took part in these debates were excluded from university
study, they made decisive contributions to jurisprudence. This
remarkable fact had already come to light in an earlier stage
of the project when the German sources were evaluated. In its
current phase, the project is turning its attention to interna-
tional women’s rights debates as an engine of developments
in family law. The aim of the conference was to consider these
international debates in light of questions of historical juris-
prudence as well as international and comparative women’s
rights and gender research and thus to facilitate an interdisci-
plinary exchange.

In her opening lecture, Prof. Ute Gerhard (Frankfurt a. M.)
looked back at the fundamental women’s rights declarations
of Olympe de Gouges (France, 1791), Mary Wollstonecraft
(England, 1792), Elizabeth Cady Stanton (USA, 1848), and
Louise Otto (Germany, 1849). If these declarations demon-
strate the universality of the theory of women’s rights, an
analysis of the subsequent political publications shows that
numerous debates and battle lines cut across national bound-
aries. As regards family law in particular, in all of the countries
studied it involved an assignment of roles that adversely af-
fected women. What is needed, then, Prof. Gerhard argued,
is an interdisciplinary analysis of legislative decisions which
exposes the interests that shaped them as well as their actual
real-world effects. The historiography of family law draws its
critical potential from the consideration of sociological ques-
tions; it can show which goals have already been achieved in
realizing women'’s rights as human rights and what obstacles
still remain to be overcome.

Prof. Bonnie S. Anderson (New York, USA) reported on her
research on the women'’s rights activist Ernestine Rose (1810~
92), whose life is itself an illustration of the international char-
acter of the women’s rights movement. Born Ernestine Louise

Polowsky in the region of Poland administered by Prussia, she
was ultimately able to avoid a forced marriage only by means
of a civil suit. Legally and economically independent, she lived
in a number of different European countries before moving to
the United States with her husband. There she campaigned
in various ways against slavery, religious constraints, and le-
gal discrimination against women. While her demand for an
improvement of married women’s property rights was taken
up in New York state as early as 1848, her call for a no-fault
divorce law went unheeded until 2010.

Prof. Karen M. Offen (Stanford, California, USA) dealt with
the important role of French women’s rights organizations,
which she placed in a causal connection with the highly pa-
triarchal marriage law of the Code Civil (1804). The duty of
the wife to obey her husband (Art. 213 Cc), included in the
Code at Napoleon’s personal insistence, had gained special
prominence in part because the relevant passage of the law
was recited verbatim in the civil marriage ceremony. For the
hundred-year anniversary of the Code Civil, a group of wom-
en’s rights activists presented a draft proposal for a reformed
matrimonial law. The Conseil National des Femmes Frangaises
(CNFF), which grew out of this circle of activists, soon forged
personal and institutional ties to the International Council
of Women (ICW) and worked with it to carry out important
women’s rights campaigns.

Prof. Nadine Lefaucheur (St. Luce, France) examined the
statutes enacted in Napoleonic France regarding the filiation
of children born outside of wedlock. Whereas the laws of the
Ancien Régime had placed no restrictions on the use of re-
cords to establish biological paternity or maternity, the Code
Civil completely ruled out the determination of parentage
for important categories of persons, thus turning the objec-
tive fact of biological origin into a normative title of descent.
A person who, by engendering a child, had violated his or her
own duties from an existing marriage was excluded by law
from being identified as a biological father or mother, while
even in the remaining cases a man could only be established
as a biological father with his consent. The intention of the
legislators in passing these laws was to create disincentives
to having children outside marriage. In practice, in the fol-
lowing years more women gave birth to their children anony-
mously in foundling hospitals; at the same time, the new
law operated as a legal benefit for men acting irresponsibly.
Overall, the legal isolation of children born out of wedlock
remained the dominant paradigm in France until 1972.

Prof. Rebecca Probert (Warwick, United Kingdom) offered
an overview of the expansion of women’s rights through fam-
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ily law reforms in England and Wales in the nineteenth cen-
tury. She advanced the thesis that despite extensive journal-
ism on the issue of women’s rights at the time, these reforms
should not be attributed to an explicit women’s rights move-
ment. Precisely early women’s rights activists did not oper-
ate within fixed organizational structures. In Parliament, the
principal bills were introduced by men and defended not
with appeals to women’s “natural rights” but by citing their
need for protection as well as the need to extend already
existing provisions.

Dr. Marion Riwekamp (Mexico City, Mexico, and Berlin,
Germany) used the example of the custody rights of women
vis-f-vis their children to show that the realization of wom-
en’s family law demands in the United States progressed ex-
tremely slowly. A major obstacle in this regard was the fact
that legislative authority in matters of family law was as-
signed to the states. In addition, women’s rights activists had
to contend with religiously motivated conflicts in their own
ranks. Far-reaching legal reforms did not take place in this
area in part until the period 1960-1990.

As Prof. Christina Carlsson Wetterberg (Orebro, Sweden)
showed, the marriage law reforms of the Scandinavian coun-
tries in the early twentieth century were enacted in an en-
vironment fundamentally different from nineteenth-century
continental Europe. As a result of economic development,
many more women were now gainfully employed, while mar-
riage and birth rates were sinking. In this context, the Scan-
dinavian legislators saw the modernization of their marriage
model as a means to make marriage more attractive, espe-
cially for women. Given the progressive and homogeneous
character of marriage law reforms between 1920 (Sweden)
and 1929 (Finland), one is justified, according to Christina
Carlsson Wetterberg, in speaking of a “Scandinavian model of
marriage.

Prof. Harry Willekens (Hildesheim, Germany) also dis-
cussed the pioneering role of Scandinavian family law. He
stressed that the legal situation there before the passage of

*

the twentieth-century reforms had been remarkably regres-
sive. This was especially true for the legal position of un-
married women, women'’s rights of inheritance, and married
women’s property rights. With their legislative reforms, the
Scandinavian countries then became true trailblazers. One
of the few repressive aspects of the new legislation was its
authoritarian procedures for determining the paternity of
children born outside of marriage.

In his concluding lecture, Prof. Okko Behrends (Gottingen,
Germany) shed light on the legal status of women in Roman
personal law. In response to the ideological critique of the
skeptical Academy of Athens, Roman jurisprudence set aside
the gender hierarchy rooted in natural law and religion that
had previously held sway. From this point on, the long-stand-
ing exclusion of women from public office was only legiti-
mated by reference to the traditional laws of custom, the mos
maiorum. It is clear, Prof. Behrends argued, that a concept of
personal equality based on reason and merely placed under
a general moral and cultural exception was much more open
to the elimination of discriminatory practices than a natural
law founded on biologistic and religious arguments. With its
modern concept of the person, Roman law created a funda-
mental structure of legal thought which was subsequently
adopted by many legal systems that built on it directly or
indirectly and thus lay a vitally important foundation for
women’s legal equality.

The information and analyses presented at the conference
demonstrated in various ways that the women’s rights de-
mands of the nineteenth and early twentieth centuries were
historically effective and that they must be interpreted in
the context of their respective social environments and the
laws of their time. The idea of the conference - to situate the
development of family law in the context of historical wom-
en’s rights struggles — thus turned out to be extraordinarily
productive. The conference proceedings will be published in
English by Bohlau in the course of 2012.

Sybille Rompe*

Sybille Rompe, Berlin, Germany; translation by James Gussen, Boston (Mass.).

Conference Report - ACTIONES, CONDICTIONES, EXCEPTIONES
Conference from 13 to 14 May, 2011, at Faculty of Law, Masaryk University, Brno,
Czech Republic

In May 2011, an annual meeting of Roman law researchers
of the Czech and Slovak Republic took place at the Faculty of
Law of Masaryk University. Representatives of all public Czech
and Slovak law faculties from Plzen to Kosice took part. Official
opening of the conference was chaired by vice-dean of the facul-
ty Petr Mrkjvka that opened the conference by memories of his

Roman law exam. The organizer was represented by the head
of the Department of the History of The State and Law prof.
Ladislav Vojicek and by the supervisor of the field Roman Law
doc. Michaela Zidlicki.

The topic of this year’s conference were means of judicial
remedy, however, the first session of the conference started by
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papers focused on teaching of Roman law. Doc. Michaela Zidlickd /
Masaryk University Brno/ was addressing Roman law teaching in
general, David Falada /Charles University in Prague/ was presen-
ting issues concerning the reception of Roman law in Europe.

The first paper aimed to the conference topic was presented by
prof. Peter Blaho /Iinava University/ that examined concurrence
of condictio ex causa furtiva with other actions. He was followed
by another Slovak colleague, Rébert Brtko /Comenius University
in Bratislava/ that presented, as usual, the controversies between
the Sabinians and the Proculians, this time concerning the natu-
re of actiones noxales. Peter Mach /Trnava University/ devoted his
paper to the problems of real and personal actions pertaining to
the pledgee. His university colleague Vojtech Viaddr paid attenti-
on to medieval actio spolii in canon law.

In the afternoon, only the participants from Bohemia and
Moravia were presenting their papers. Doc. Jifi L. Bilj /Palacky
University Olomouc, Comenius University in Bratislava/ con-
tinued with another medieval paper by examining reception of
actiones in duplum in the Middle Ages and the modern period.
Jan Sejdl /Charles University in Prague/ was examining whether
negatory action is the same as the negative action or whether
there is a difference — his paper was called Few Comments on
Legal Protection of Servitutes. Petr Dostalik /Palacky University
Olomouc, University of West Bohemia Plzerl/ was adressing pro-
blems of representation and determining the defendant in case of
representation - title of his paper is Actio institoria.

The final session was started by prof. Michal Skiejpek /Char-
les University in Prague/ that examined the origins of condic-
tions. The last one to present the paper was Miroslav Frydek /
Palacky University Olomouc/ analysing the praetorian idiom ,IN

FACTUM ACTIONEM DANDAM® and its impact on giving
redress in case of solding a horse that was later revealed to be an
extra-commercial thing.

This part of the conference was followed by social program
connected with conversation, experience exchange and informal
dinner. Apart from very interesting papers the conference ena-
bled sharing teaching experience and presenting young assistents
or postgraduate students interested in Roman law that acquired
some useful contacts with other colleagues.

A paper into conference proceedings was not submitted by
all the presenters, on the other hand papers were submitted by
those who could not participate actively. The problems of agency
actions were addressed (apart from above-mentioned Petr Dosta-
lik’s paper) by Ivana Stard /Masaryk University Brno/ with paper
Some Notes on Actiones Adiecticiae Qualitatis in Roman Law
and her colleague Lucie Obrovskd with paper The Actiones Adie-
cticiae Qualitatis and the Position of the Slave in the Law of Ob-
ligation. Katarina Lenhartovd /Comenius University in Bratislava/
analysed actions available in guardianship over the women. Ka-
mila Stloukalovd /Charles University in Prague/ examined the in-
stitute of exception — the paper title is Exceptio as the Institute of
Roman Law and its Forms. Her colleague Martin Slosar analysed
special means of graves protection in his paper Actio Sepulchri
Violati and Other Forms of the Graves Infringment Protection.

One more information deserves mentioning — more than a
half of the papers in the conference proceedings come from post-
graduate or master students. This can be an indicator that there
are plenty of young and promising researchers in the area of Ro-
man law in the Czech and Slovak Republic.

Pavel Saldk*

Prof. JUDr. Jan Vazny

Vor 65 Jahren starb einer der groBten tschechischen Ro-
manisten Prof. JUDr. Jan Vazny im Alter von 51 Jahren in
Mauthausen, also in einem der schlimmsten NS-Konzentra-
tionslager.

Jan Vazny wurde am 1. Jdnner 1891 in Prag geboren. Er
besuchte das Prager Gymnasium in der Truhldfska-Strafle,
wo er auch seine Matura 1909 erfolgreich ablegte. Im dem-
selben Jahr begann er auch an der Juristischen Fakultéit der
damaligen Karl-Ferdinands-Universitit zu Prag zu studieren.
Aus den vorhandenen Akten ergibt sich, dass er sehr gute Stu-
dienergebnisse aufwies und schon zu dieser Zeit begann er,
sich fiir das Studium des romischen Rechts bei Prof. Heyro-
vsky sehr intensiv zu interessieren. Sein Studium schloss er
mit einer Doktorpromotion am 12. Dezember 1914 ab. An-
gesichts der Tatsache, dass er vom Militirdienst freigestellt
wurde, hatte er nicht einzurticken. Die Stelle des Gerichtsre-

ferendars besetzte er schon am 1. November 1914. In diesem
Amt verblieb er mehr als vier Jahre und erst am 7. Mai 1919
wurde er zum Richter am Oberen Gericht in Prag ernannt.
Als Richter war er jedoch nicht lange titig, denn noch im
Herbst desselben Jahres nahm er ein postgraduelles Studi-
um (1919 - 1920) an der Koniglichen Universitit in Rom
bei Prof. Pietro Bonfante auf, was eine entscheidende Be-
deutung fiir sein weiteres Leben darstellte. Sein fachliches
Wachstum war sehr schnell. Schon im Jahre 1920 legte er
eine Habilitierungsschrift ,, Actiones poenales” vor, welche er
am 16. Dezember 1920 erfolgreich verteidigte (Gutachter:
Prof. Heyrovsky und Prof. Vancura). Nach der Entscheidung
des Ministeriums fiir Schulwesen vom Dezember 1920 wur-
de er zum Dozenten fiir das Gebiet des romischen Rechts
ernannt. Vortrége im romischen Recht hielt er in den Jah-
ren 1920 - 1921 an der Karls-Universitéit zu Prag. Frith kam

* JUDr. Pavel Saldk, Ph.D., Department of the History of the State and Law, Faculty of Law, Masaryk University Brno, Czech Republic.
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ein Angebot der neu errichteten Juristischen Fakultit der
Komensky-Universitit in Bratislava; dieses Angebot nahm
Vazny gleich an. Am 20. Mai 1921 wurde er vom Présiden-
ten der Republik zum auflerordentlichen Professor des rémi-
schen Rechts an dieser Fakultdt ernannt. Pidagogisch und
wissenschaftlich wirkte hier Jan Vazny bis 1927. Zu dieser
Zeit gab er die ersten grofieren Arbeiten heraus (Custodia
im romischen Recht, 1925; Romisches Schuldrecht, Teil 1.,
1924; Teil L., 1927). In diese Zeitperiode fillt auch seine
Anfangsaktivitit in einigen juristischen Lehrgesellschaften.
Zum Beispiel wurde er zu einem ordentlichen Mitglied der
juristischen Abteilung der Safaiik-Lehrgesellschaft und zum
korrespondierenden Mitglied der Anstalt Instituto di studi
Legislativi in Rom.

Im Jahre 1927 nahm er das Angebot der Briinner juri-
stischen Fakultit an und wurde zu ihrem ordentlichen Pro-
fessor. Vazny unterrichte romisches Recht in Briinn jedoch
schon friher. Seit dem akademischen Jahr 1922/23 hielt er
hier auch Vortrige in Papyrologie.

Vazny trug sich in Geschichte der Briinner juristischen
Fakultit auch als ein akademischer Funktiondr ein. Im aka-
demischen Jahr 1932/33 tibte er die Funktion des Dekans
aus. Er war auch Mitglied des Senats der Masaryk-Universi-
tit und in diesem Organ verblieb er auch im folgenden aka-
demischen Jahr 1933/34 als Vizedekan.

Prof. Vazny gehorte nicht nur zu einem bedeutenden
Pidagogen, sondern auch zu einer ausgeprigten Autoritit,
was sich auch in seinem umfassenden wissenschaftlichen
Werk widerspiegelt.

Die wissenschaftliche Arbeit von Prof. Vazny wurde in
der Zeit seiner Universitatsstudien von Prof. Heyrovsky
und wihrend seines Studienaufenthalts in Rom von Prof.
Bonfante beeinflusst. Das damalige Interesse der Bonfante-
Schule, iiber das Vazny in seinen ersten literarischen Wer-

ken referierte, brachte ihn zum Studium der Fragen des ro-
mischen Schuldrechts, dem er auch den groBten Teil seiner
Forschungsarbeit widmete. Zum Beispiel handelte es sich um
Werke: ,Die neueste italienische Wissenschaft tiber Defini-
tionen der romischen Obligationen” oder ,Neue italienische
Theorien iiber die Entstehung der rémischen Obligation®.
Spiter wurde Vazny auch von Riccobono beinflusst, was aus
seiner weiteren literarischen Tatigkeit ersichtlich ist.

Die Auszeichnung der Verdienste von Prof. Vazny auf
dem Gebiet der Wissenschaft stellt ohne Zweifel auch seine
Wahl zum Mitglied des Tschechoslowakischen Nationalfor-
schungsrates in Prag am 5. April 1937. Im Jahre 1939 wurde
er auch zum Stellvertreter des Obmanns der Méhrischen ju-
ristischen Vereinigung.

In der Zeitperiode seiner grofiten wissenschaftlichen Ak-
tivitit erreichten ihn die deutsche Besetzung Bohmens und
Mahrens und spéter auch die SchlieBung der tschechischen
Hochschulen. Wenn auch er tief erschiittert war, begann er
nicht, zu dieser Zeit wissenschaftlich zu arbeiten. Aktiv griff
er auch in politische Arbeit ein. Er wurde zum Mitglied der
Widerstandsgruppe ,der Anfang” und seine ganze Energie
widmete er dem Kampf gegen die Besatzer. Am 23. De-
zember 1941, also in der Zeit der sog. ersten Heydrichiade
wurde er mit einer ganzen Gruppe der Brimner Hochschul-
professoren festgenommen. Am 4. Februar 1942 wurde er
mit anderen nach Mauthausen transportiert, wo er noch im
demselben Jahr starb.

Die rechtshistorische Wissenschaft verlor einen Romani-
sten des europdischen Formats mit einem weiten Horizont;
seine Forschungstitigkeit wurde eine Reihe von Jahren nicht
nur im Inland, sondern auch im Ausland vor allem in Italien
anerkannt. Sein Werk wird bis heute bewundert und stellt
eine Inspiration fiir heutige Romanisten dar.

Karel Schelle*

* Doc. JUDr. Karel Schelle, CSc., Lehrstuhl fiir Rechts- und Staatsgeschichte, Juristische Fakultit der Masaryk-Universitat Brno, Tschechische Republik.

Prof. JUDr. Jifi Cvetler

Vor 105 Jahren wurde ein bedeutender Briinner Romanist
Prof. JUDr. Jiii Cvetler geboren. An die Briinner Universitit
wurde er nach dem Krieg im Jahre 1946 berufen, wo er den
von den Nationalsozialisten ermordeten Prof. Jan Vazny er-
setzte. Es war keine leichte Aufgabe, diesen berithmten Ro-
manisten zu ersetzen, Cvetler verfiigte jedoch tiber die be-
sten Voraussetzungen. Er kam als ein eruierender Fachmann
tiber das romische Recht nach Briinn; er hatte eine breite
Ubersicht tiber das Recht in der Antik und im Orient, sowie
tiber das Kontinental- und angloamerikanische Recht. Es ist

auch sein wissenschaftliches Hobby zu erwahnen - die Pa-
pyrologie.

Nach der Absolvierung der Prager juristischen Fakultit
und der Teilnahme an Seminaren im romischen Rechtsei
Professoren Heyrovsky und Vancura und an Ubungen des
damaligen Dozenten Sommer in Papyrologie ging Cvetler in
die Rechtspraxis. Diese tibte er zuerst beim Urheberrecht-
kenner Dr. Lovenbasch aus. Seit Dezember 1929 war er als
Rechtsanwalt titig und seit Dezember 1941 war er in den
Diensten der Firma Vacuum Cil Company a.s., wo er 1945
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zum Syndikus und zum Mitglied der Direktion ernannt wur-
de.

Neben der Rechtspraxis pflegte er sein Talent und Vor-
aussetzungen fir wissenschaftliche und padagogische Arbeit.
Sein urspriingliches Interesse fir romisches Recht erweiterte
er um ganze Antike, Papyrologie und Byzantinistik. Zwi-
schen den Jahren 1931 - 1932 studierte er an der Philo-
sophischen Fakultit in Miincher beim Papyrologen Leopold
Wenger (Institut fiir Papyrologie und antike Rechtsgeschich-
te); ein Jahr spéter studierte er an der Juristischen Fakultét
in Rom beim beriihmten Romanisten Salvator Riccobono.
Seine pidagogische Titigkeit nahm er an der Staatlichen Ar-
chivschule in Prag im Jahre 1932 auf und war hier praktisch
bis 1946 titig. Zu gleicher Zeit wirkte er padagogisch auch
an der Juristischen Fakultit der Karls-Universitit, wo er sich
1935 habilitierte (Habilitierungssch}'ift: ,Deneion und Dar-
lehen im Recht des ptoleméischen Agypten®). Als Privatdo-
zent hielt er dann hier Vortrige bis 1946.

Cvetler nahm an internationalen papyrologischen Kon-
gressen in Miinchen im Jahre 1933 und in Florenz zwei Jahre
spter teil, wo er auch einen Vortrag tiber die sog. Vorschiis-
se im Ackerbau des ptolemiischen Agypten hielt. Er unter-
nahm Studienreisen nach Holland im Jahre 1935, nach Grie-
chenland im Jahre 1936 und nach Kreta, nach Suditalien
und Sizilien im Jahre 1937. Zur Erkenntnis der romischen
Denkmaler dienten auch seine Reise nach Spanien im Jahre
1930, bzw. auch seine ersten Reisen nach Frankreich (1924)
und England (1925).

Im Jahre 1946 kam Jif{ Cvetler nach Briinn. Wissen-
schaftliche und padagogische Arbeit nahm er mit einem gro-
Ben Elan auf. Wieder unternahm er Studienreisen, und zwar
zuerst nach Frankreich und in die Schweiz im Jahre 1946;
ein Jahr spater nach Italien, wo er die durch den Krieg unter-
brochenen Beziehungen in den Fachkreisen wiederherstellte.
Er wurde zum korrespondierenden Mitglied des Instituts de
Droitin Paris. Er schrieb Nachrufe iiber seinen Vorgénger
Prof. JUDr. Jan Véazny.

Diese Aktivitit unterbrach die Auflésung der Briinner ju-
ristischen Fakultit im Jahre 1950. Seit 1952 arbeitete er am
Slawischen Institut der Tschechoslowakischen Akademie der
Wissenschaften in Briinn, wo er sein Interesse auf Studium
der bulgarischen und polnischen Rechtsgeschichte, der mit-
telalterlichen Byzantinistik und Balkanistik konzentrierte.

Aus dieser Zeitperiode stammt eine Reihe von Monographi-
en und Aufsitzen, welche er sowohl im Inland, als auch im
Ausland (vor allem in Polen) veroffentlichte. Spéter erwei-
terte er sein wissenschaftliches Interesse noch auf neuere
bulgarische Rechtsgeschichte; er konzentrierte sich auf die
Hervorhebung des Anteils der tschechischen Juristen beim
Aufbau des bulgarischen Staates und seines Verwaltungs-
und Justizapparats. Im Jahre 1963 trat er in den Ruhestand,
jedoch die wissenschaftliche Arbeit setzte er mit einer unver-
anderten Intensitit fort.

Nach der Wiederherstellung der Briinner juristischen
Fakultat wurde Jiti Cvetler im Jahre 1969 zum Professor
fiir allgemeine Rechts- und Staatsgeschichte, fiir rémisches
Recht und zum Inhaber des Lehrstuhls fir Rechts- und
Staatsgeschichte ernannt. Er nahm also die Aufgabe an, den
Lehrstuhl aufzubauen und festen pédagogischen Grund des
Faches der Rechts- und Staatsgeschichte und des romischen
Rechts zu legen, sowie an wissenschaftliche Tradition an-
zukniipfen und die Forschung im Bereich der Rechts- und
Staatsgeschichte zu entwickeln.

Im Jahre 1971 ging er wieder in die Rente, dies bedeutete
jedoch wieder keine Minderung seiner Aktivititen. Er blieb
ein externer Angestellter des Lehrstuhls fiir Rechts- und
Staatsgeschichte und seit 1973 war er im Kabinett der Bal-
kanistik und Hungaristik am Lehrstuhl fiir Geschichte und
Ethnographie der Linder Mittel-, Ost- und Siidosteuropas
an der Philosophischen Fakultdt der Briinner Universitéit
titig. Er nahm u.a. an der in den achtziger Jahren vorigen
Jahrhunderts erschienenen Herausgabe der Biliographie der
tschechoslowakischen Hungaristik und Balkanistik teil.

Prof. JUDr. Jiti Cvetler war ein Autor oder Mitautor ei-
ner Reihe von Lehrmitteln aus dem Bereich des romischen
Rechts, des antiken Rechts, der Geschichte der Staaten Ori-
ents, der Staats- und Rechtsentwicklung des byzantinischen
Reiches und Bulgariens. Diese Problematik bildete auch das
Thema einer Reihe von wissenschaftlichen und popularwis-
senschaftlichen Studien. Seine Rezensions- und Informati-
onstitigkeit war auch sehr umfangreich.

Jiri Cvetler war eine bedeutende kulturelle Personlichkeit.
Er interessierte sich fiir die Belletristik und bildende Kunst.
Eine Bewunderung verdienen auch seine Sprachkenntnisse.
Er starb im Jahre 1991 in Briinn.

Karel Schelle*

* Doc. JUDr. Karel Schelle, CSc., Lehrstuhl fiir Rechts- und Staatsgeschichte, Juristische Fakultit der Masaryk-Universitit Brno, Tschechische Republik.
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Legal Archeology

Karel Schelle*

Legal archeology is a scientific discipline which examines
tangible legal historical artifacts; it is a part of the history of
law and can be regarded as an auxiliary science of history.

Legal archeology has a rich and long tradition which, howe-
ver, has recently been developed on a very modest scale. First
signs of a revival of the science were two conferences hosted
by the Department of the History of the State and Law of
the Faculty of Law of the Masaryk University, Brno, in 2005
and 2006. However, they failed to initiate systematic research.
This was the reason why another international conference was
organized in 2011 under the name “Law and Archeology”,
which undertook to initiate systematic research efforts and
to provide a platform where members of the academia and
experts from other institutions and governmental and non-
governmental organizations could meet and exchange their
views. The organizers organized the event believing that it
would mark the beginning of renewed interest in this scientific

discipline, both in our country and elsewhere in Europe.

Altogether six speakers delivered their very interesting pre-
sentations during the conference. Professor JUDr. et PhDr.
Karolina Adamovd, DrSc., spoke about the significance of
statues of Roland symbolizing rights and privileges of towns.
Associate Professor JUDr. Jifi Bily, Ph.D., explained the me-
thodology and analysis of legal historical artifacts, using a
coat-of-arms as an example. JUDr. Miroslav Frydek presented
signs and markers of private roads and land lots as evidence of
the life of old Romans and Greeks. Associate Professor JUDTr.
Karel Schelle, CSc., described the history of jails in Brno, whi-
le JUDr. Vilém Knoll, Ph.D., delivered a presentation on exe-
cutioner’s swords and, last but not least, Marian Matecki from
Poland introduced legal historical artifacts of Cracow.

The conference has undoubtedly contributed to the revival
of legal archeology and hopefully opened a new period of re-
search in this field.

* Doc. JUDr. Karel Schelle, CSc., Department of the History of the State and Law, Faculty of Law, Masaryk University Brno, Czech Republic

About Statues of Rolands in Bohemia’

Karolina Adamova™ -

If we want to address the topic of Rolands we first need to
mention Bruncvik. When hearing this name some people will
recall the legend of Stifrid and Bruncvik, others heraldic leg-
end from Augustin Sedlécek or Jirdsek’s narrative about mytho-
logical figure of just and noble Czech prince Bruncvik and his
faithful lion or the original legend about Bruncvik’s sword from
Adolf Wenig. It is said that when Czech’s will face their grim-
mest moment St. Wenceslaus (svaty Vaclav) will come to the
rescue on a white horse with his cavalry and with Bruncvik’s
sword, which is according to the legend hidden in a pillar of the
Charles Bridge, to drive away the enemies of the Czech lands.

However, many of us will recall the lean figure of knight from
Charles Bridge, whose statue has been sculpted by Czech sculp-
tor Ladislav Simek and in 1884 erected near the Prague’s island

Antonin Lojek™*

Kampa. The knight with a serious expression in his face and a
sword in his hand has inspired the sad verses of Russian poet
Marina Tsvetaeva, an unfortunate author of rueful poems, who
ended her own life in 1941. For her, Bruncvik from Prague was
the symbol of loyalty and security she found in Prague during
her three exile years after emigrating from her motherland in
1922 and before leaving for France.

A different stone knight used to stand here originally - since
early 16th century. However, in 1648 the statue was severely
damaged in artillery fire during Swedish siege of Prague. The
torso is today stored in Prague’s Lapidarium. The shape of the
knight is known from indistinct wood engraving of Prague’s
panorama from 1562. Also a small copy of the statue was pre-
served as alabaster from the first half of the 17th century.

* Literature about Rolands (especially in Germany this literautre is particularly rich) see e.g. GATHEN, A.: Rolands als Rechtssymbole, Berlin 1960. Newer
mongraphies see POTSCHKE, D.(Hrsg.): Rolande, Kaiser und Recht, Zur Rechtsgeschichte des Harzraumes und seiner Umgebung, Harzforschungen, Bd.11,
Berlin 1999 or POTSCHKE, D. (Hrsg.): Stadtrecht, Roland und Pranger. Beitriige zur Rechtsgeschichte von Halberstadt, Goslar, Bremen und Stidten der Mark

Brandenburg (= Harzforschungen, Bd. 14). Lukas, Berlin 2002.

** Prof. JUDr. et PhDr. Karolina Adamova, DSc., Centre of History of Legal Studies of the Academy of Science, Faculty of Law, Charles University in

Prague, Czech Republic.

“**JUDr. Antonin Lojek, Ph.D., Institute of State and Law of the Academy of Sciences of the Czech Republic.
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Close inspection of the original statue shows that it was
most likely an analogue of German Rolands - stone knights
named perhaps after Palatine Charles the Great and the heroes
from the Song of Roland, old French epic poem from the 12th
century. However, some authors derive the name Roland (Ru-
land) from riigen (reprimand), others point out the etymologi-
cal affinity of the name with “dat rode land” - place endowed
with legal jurisdiction Gerichtsstitte. Rot — Blut (red, blood) as
a color symbolizes an act of justice. Still others see the origin
of the name in the word rolla (salary, toll). In Southern Europe
Orlando is often used instead of Roland. All these interpreta-
tions of the statues of knights highlight their symbolical im-
portance.

Especially in Germany, Holland, France, Austria and Poland
these stone statues of knights represented from late Middle
Ages the freedom and independence of towns, town jurisdiction
or the right of towns to punish by death, in other cases town
market and tariff privileges and other privileges and freedoms.
Roland in Zerbst represented also freedoms and privileges of
towns. Some of them, such as the statue of Roland in Bremen
located in the market place in the city center, are important
historical monuments.! The statue of Roland in Bremen is so
important that UNESCO has put in on World Heritage List.

Let us now stop by Czech Rolands that represent town
privileges. It is not clear whether the statue of a knight in
Cheb with spear (symbol of the right to punish by death) and
shield can be considered to be a Roland. The original wooden
sculpture of Roland knight, located on a fountain in a town
square in Cheb in 1528 lasted until 1591, when it was re-
placed by a sandstone statue made by sculptor Wolf Hempf.
The people of Cheb called this knight Wastl with sword. The
original statue can be seen in a museum in Cheb; what can
be seen on the fountain is a sandstone copy made by sculptor
J. Zivny in 1981.2

Also Zumbera from Pilsen (according to Pilsen legends
a plundering knight) located on a pillar of the Imperial House
(Cisarsky dom) on the square of the Republic (ndmésti Re-
publiky) was until the 17th century a gargoyle on one of the
four city fountains. In 1981 the fountains disappeared. After
20 years the shattered statue was discovered in sugar factory’s
shed by a representative of the town’s Building Authority. In
the 1980s the statue was restored by sculptor J. Sindelat. How-
ever, the age and style of the statue raise doubts whether it was
a Roland at all.3

O

SCHILD, W.: Die Geschichte der Gerichtsbarkeit, Hamburg 1980, pg. 74.

http}://wmv‘muzeumcheb.Cz/té:xty/varjo/kasnyhtml, referred to on November 12th 2011.

GREGR, R.: Pod ochranou Rolandit v Cechdch [Under the protection of Rolands in Bohemia], Lidé a zemé, Praha 2009, s. 2.

The original statue was restored by sculptors M.Kodedova and T.Konstantinova from Prague and it is currently in exposition of a museum - former

What we definitely can consider a Roland is a stone man
from Litométice,* dressed in fur with stick in his right hand and
a shield with engraved relief of a small money bag in his left
hand. The rendering of this Roland is exceptional, because it
resembles more the mythical Hercules than a medieval knight.
This Roland is one of many sculptures of wild men?, particu-
larly popular in LitoméFice.

Let us note in this context that Roland in Saxony’s town
Belgern is similar to the wild man from Litoméfice - it is also
barefoot. He is the only Roland in Saxony and the only Roland
in Germany, which stands barefoot on a stone pedestal.®

In case of the Roland from Litoméfice the Herculean way
of expressing might and strength was more acceptable than the
traditional knight figure. This is understandable when one real-
izes that at the time this statue was created Litoméfice was one
of the most important towns trying to achieve emancipation of
townsmen with nobility.”

The original statue was located near Renaissance town hall
on a tall pillar with date 1539 inscribed. This sculpture was
replaced in 1978 by a copy. In the lower part of the pillar we
can still find the Litoméfice cubit (traditional unit of length)
used by merchants and buyers. Originally the statue would
stand near the river Elbe as a symbol of tariff privilege grant-
ed to Litoméfice by Charles IV and confirmed in 1459 by Jii
z Podébrad and again in 1473 by Vladislav Jagellonsky. Also
Ferdinand I confirmed on September 24th 1547 the privileges
granted to Litoméfice by his predecessors.

The conclusion that the Roland in Litoméfice is a symbol of
the protector of market and trade in Litoméfice is supported by
the fact that during town markets units of length and weight
were located right next to the pillar of the statue.®

However, let us go back to the stone knight near Charles
Bridge. The discussion whether the original knight was Brunc-
vik or Roland has not been concluded until this day. There is
evidence supporting either side.”

Cyril Merhaut claims that it was neither Bruncvik nor Ro-
land but a “monument created by the citizens of the Old Town
individually without full capacity to be classified within certain
type with the purpose of declaring their rights and as an expres-
sion of respect and gratitude towards Czech kings, who appreci-
ated their services”.!?

The Roland in Litoméfice, as well as the knight in Prague,
was a symbol of tariff privilege of Prague’s Old Town. In 1459
Jiti z Podébrad granted the Old Town the right to collect tariff

Litoméfice town hall. Standing on the pillar today is a copy made from artificial sandstone by sculptor ] Kaifode. See KOTYZA, O. et al.: Déjiny mésta

Litome¥ic [History of the town of LitoméFice], Litoméfice 1997, pg. 176.
A similar wild man protecting with gilded club town’s symbol can be seen also on one of the fountains in the town Cheb. This statue was made in 1738

from red granite by renowned baroque sculptor Peter Anton Felsner. The statue was restored in 1980 by J. Zivny. Http://www.muzeumcheb.cz/texty/

vario/kasnyhtml, referred to on November 12th 2011.

® o~ o

KOTYZA, O. et al.: cit. d., pg. 179.

http://www.stadtbelgern.de/Stadtinfo/Historisches/Der%20Roland.html, referred to on October 26th 2012.
SMETANA, ].: LitoméFicky Roland [Ruland of LitoméFice], Kulturni mésicnik, Roudnice nad Labem, 14, 1978, pgs. 161-162.

? Copmpare with . MERHAUT, C.: Bruncvik na Karlové mosté [ Bruncvik on Charles Bridge], Praha 1940, pgs.57-70.

10" Same source, pg. 70.
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on the bridge and in 1472 Vladislav Jagellonsky confirmed this
privilege.

In the course of the 15th century conflicts emerged between
the citizens of the Old Town and citizens of the Lesser Town
(Mala Strana) over the privileges and rights related to the ad-
jacent banks of Vltava. The people of the Lesser Town finally
accepted the rights of the Old Town and shortly after that, near
the end of 1506, the statue of a knight in armor with sword and
shield and with the symbol of Prague’s Old Town was erected
near the island Kampa. The sword symbolized the higher legal
protection of a place, where goods could be stored.

Some could be disappointed that the statue of the knight
near Charles Bridge, or at least the original one, was not the
legendary Bruncvik, but merely a symbol of town’s privileges.
However, a privilege, if founded in virtue and humanity is no
less inspiring than the legend about Czech prince Bruncvik.

Statues of knights appeared also at the tops of some pillories,
but it seems that it was just for decoration purposes. Based on
historical evidence Jan Klabouch claims that the “figurine with
sword in hand” was called “manas” (puppet).!!

Also Richard Horna in an older essay about pillories refers
to some statues of knights at pillory tops as “manas”.!? He lit-
erally writes that on some pillories we “see smaller and larger
stone figures with helmet and sword in the right hand. Such fig-
ures could also be made of sheet metal and painted colorfully”.
In German language the figure was called Prangerhansl, in
Czech it was “manias” (puppet).

Horna claims that these figures are “statues of the
magistrate'3”.1* He also notes that the relationship be-
tween this figures and statues of Rolands symbolizing town’s
privileges has not yet been thoroughly studied in literature.'
This claim is somewhat less justified after the publication of
German monograph about pillories and Rolands.'®

Whether Roland represented town’s jurisdiction, various
privileges and freedoms of towns (it used to be placed also
as decoration on top of pillories) its symbolism always con-
tained an element of justice. After all, every town privilege and
freedom was to be used in accordance with the principles of
justice. This aspect is symbolized also by the sword, which is
often found in works of fine arts to represent Justice.

1 KLABOUCH, J.: Staré Ceské soudnictvi [Old Czech Judiciary], Praha 1967, pg. 357.

Sborniku véd pravnich a statnich, Praha 1941, pg. 52.

HORNA, R.: Pranyt o nékteryich zachovalych pranyrich v nasich a okolnich zemich [Pillory: on some preserved pillories in our and neighboring countries], Knihovna

Translator’s note: the word “rychtdi” used in the original text initially referred to a mayor in a town district or a village, who was also a lower-grade

judge, controller and representative of the district or village. However, during the 15th and 16th centuries the content of the function (and the meaning
of the word) was changing until it finally referred to a person appointed by the ruler to represent his interests; English equivalent of the word in this

period would be “magistrate”.
Same source, pg. 53.

15 Same source, pg. 53.
16

(= Harzforschungen, Bd. 14). Lukas, Berlin 2002.

POTSCHKE, D. (Hrsg.): Stadtrecht, Roland und Pranger. Beitrige zur Rechtsgeschichte von Halberstadt, Goslar, Bremen und Stidten der Mark Brandenburg

Methodology, Analysis of Legal-Archaeological Objects Demonstrated
on an Example of Coat of Arms

Jifi L. Bily*

PROBLEMS OF RESEARCH OF LEGAL-ARCHEOLOGICAL
OBJECTS

The legal-archeological findings are comparable to wasps in
the river sand. We perceive them as “lateral product” of long-
term research activities. Many legal-archeological visual objects,
their legal symbolism- gestures and rituals - did not deserve to
be noted and we can get any information about them only casu-
ally!. Therefore it is important to gather knowledge collectively
and summarize them clearly as well?.

I chose the coat of arms as a legal-archeological object, of
which we have more sources also thanks to the auxiliary histori-

cal sciences — Heraldry, and we would like to show by work with
a specific material how the way of handle individual objects
should be.

Problems of legal-archeological research of coat of arms

Coat of arms was associated closely with the legal life.
Already commentator Bartolus de Saxoferrato (1314-1355)
wrote in the mid-14" century his first treatise on omens and
signs. Heraldry, with regard to its practical importance to the
law, was integrated along with statistics into the teaching of law

* Doc. JUDr. Jiii L. Bily, Ph.D., Department of the Theory of Law and Legal History, Faculty of Law, Palacky University Olomouc, Czech Republic.

1

For example in research activities e.g. in estate of businessman from Olomouc. We can get some information about field signs,etc.

2 ADAMOVA, Karolina : Za systematické rozvijeni éeskoslovenské pravni archeologie, In: Legal historical studies 16, p. 255-268
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schools. Like in cases of other legal-archeological objects, we
can distinguish also coat of arms as the object of legal relation-
ships. In this context we talk about the Law of Coats of arms.
Legal institutes of law of the coats of arms in Germany were
being prepared by lawyers and legal historians®. In the narrow
sense, legal archeology includes legal symbolism of coat of arms,
also the gestures and rituals. However, this distinction has no
greater significance, thus we deal with the issues of coat of arms
comprehensively*.

Terminology

It is always necessary to pay attention to the terminology,
which is used in the process of exploration of legal-archeological
objects.’ The issue is semantics of designation of object and also
exploration of etymology of applied terms.

In the Czech language, there is the term coat of arms (“erb”)
applied for designation of a shield with a sign and sometimes
for a helmet with covers along with jewel. This term was prob-
ably transferred from Czech language to the Slovak language,
where it replaced the older title from Hungarian cimer, Polish
herb, Russian gerb and many more Slavonic languages. The
term erb is derived from the german term die Erbe = the heir. It
already reflects some legal function of this object as an expres-
sion of the membership to the dynasty, respectively heritance of
this symbol. The term sign is a new term from the 19 century.
It has a wider meaning than only determination of the heraldic
artifact. Its usage in the Constitution of 1920 should have dem-
onstrated distance from the monarchist system. It was the same
in the period of socialism in case of using e.g. municipal signs.

In English “coat of arms”, there is pointed out the coat as
a spreading meaning and France and Germany use designation
(Wappen, Armoire) accenting the military meaning. In French,
the term cimer is derived from jewels worn on helmets which
reflects rather function during tournaments. It probably got to
Hungary and also influenced Hungarian language.

Description of the object

It is necessary to analyze the object description for explora-
tion of legal-archeological objects. The legal archeology consorts
with museology and archeology in this direction. In case of coat
of arms, it meant real combat shield of a knight, which was
hanged in his habitation on a strap or rope with hook. Some-
times, this way of suspension imitates stony design of coat
of arms. Originally, there were only ornaments on the shield,
which sometimes had also functional character such as e.g.
a centre of shield hammered out into the ornaments, iron bands
of the shield or bands in form of Stenj® used in order to rein-
force the shield. Later, the helmet with jewel and maybe also
covers were added to the shield.

This protective armor developed into a drawing symbol. It
was important that the coat of arms did not present only real
object, but also a symbol, where shields were covered by metal,
furs and colors, wherein geometrical diagrams (heraldic figures)
or real objects (general figures) and added jewels on helmets
and covers were.

EXTERNAL CHARACTERISTICS OF LEGAL-
ARCHEOLOGICAL OBJECT

The legal archeology must classify legal-archeological objects
primarily pursuant to their external characteristics. Also these
findings are not without importance for legal history. They of-
ten clarify origins of these objects to us and show us the way
of spreading their usage. We will try to outline shortly how the
classification looks like in case of coats of arms.

Coat of arms as a legal-archeological object

According to picture of coat of arms or symbol, we can distin-
guish the complete characteristics, when the coat of arms consist-
ed of shield, helmet with jewel and covers or else other opulent
items. The coats of arms appear sometimes only in form of shield,
or else shield with rank crown. In the 14" and 15 century, there
are only pictures of jewels appeared on the seals. It has not been
explored yet, what meaning of this common was. It could have
origin in tournament practice and we can express without an in-
tense exploration the provisional hypothesis that the picture of
coat of arms could have origin in property background of the dy-
nasty. For example sons of the Moravian margrave Jan II. Jindfich
Lucembursky had the title of Moravian margraves. However, the
only monarch of Moravia, Jost Lucembursky, used jewel on his
seal. It is possible that the jewel should have symbolized his posi-
tion in the Luxembourg dynasty of Moravia’.

Special kind of coat of arms is the funeral shield (“rundace”,
“runddc”). There were round shields with coat of arms on paper
twisted by bay wreath used for its designation during funeral of
death person.

Coat of arms documents and miniatures

Coat of arms documents are absolutely the artifacts of the le-
gal life, because they accrued from the legal necessity. The oldest
documents of the first half of the 14™ century from the imperial
bureau granted a shield. Thus the document confirmed that the
sovereign handed over a shield with symbol to the given person.
In the age of Emperor Karel IV,, we can see already developed
practice of granting of emblem. We can divide the coat of arms
documents pursuant to their effects into those, which are effects
of nobilitation and one of the attributes of nobility is grant of the
coat of arms. Besides there are documents for coat of arms, where

3 HAUPTMANN, E : Das Wappenrecht, Bonn 1896, 579 p. (zde uveden piehled starsi literatury). KEKULE von Stradonitz : Rechtgeschichte tiber
Wappen und Wappenteile im Mittelalter. Jahrbuch Gesellschaft ,Adler”, Band XIV,, Neue Folge, Wien 1904, p. 50-59. BECK, Edward : Grundfragen

der Wappenlehre und Wappenrechts, Speyer am Rhein 1931, 314 p.
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is the coat of arms only granted, modified or transferred to a
new person. As component of the documents, there is regularly
also a decoration of the coat of arms, which however depends
on initiation of the receiver®. The original picture of coat of
arms is modifying into sights, where the coat of arms is only
central motive of so-called miniature of coat of arms. From the
legal-archeological view, there are interesting especially those
miniatures, where the Emperor sitting in collegiums of electors
is pictured. Well-deserved attention is paid to documents of
coat of arms in the diplomatic, artistic and also heraldic re-
spects’.

The list of coats of arms (“Erbovniky”) and the registers of
coats of arms

The list of coats of arms or rather said armorials originated
as handwritings that served to heralds and other officials in or-
der to discover coats of arms and their holders. The herald’s
the list of coats of arms served for the legal practice. Herald
needed these books, because he re-examined whether the per-
son who used the coat of arms belonged to this dynasty and if
there was no usurpation, no ceremonial and tournament affair,
where only nobles could appear on the tournaments. Heralds
decided also legal affairs in cases of coats of arms and they were
authorized to exercise judicial power, which was symbolized by
the herald staff'’. Heralds were maintained especially in Great
Britain and errands of coat of arms affairs had rather official
character in the Habsburg absolutistic monarchy and there were
only Saalbuchen registering issued documents of coat of arms!!.
The list of coats of arms originated also as representation of
certain estates and communities'?.

Gallery of coats of arms

The gallery of coats of arms represented assemblage of coats
of arms, which were located with certain purpose, mostly in
order to represent certain rights. Galleries of coats of arms sym-
bolized the monarch court, extension of power and property,
land and municipal judges, related dynasties, offices, church

institutions and knight orders'®. They appear on exteriors and
also interiors of buildings, but also in handwritings. Coats of
arms are in the only one place or also in particular handwritings
connected by the same circumstances of their origins e.g. coats
of arms of chamberlains of Moravian Margraviate on particular
handwritings of Moravian land boards'*

Outlets of coats of arms

The outlets of coats of arms represented ascendants of cer-
tain person (probant), which are determined by the coats of
arms or their symbols and sometimes also by titles under shield
served as certificate of nobility, membership to Estates or title.
The outlets of coats of arms were used for access into court and
to estates institutions.

We can divide the outlets of coats of arms from the view of
external characteristics into two groups. The first group joints
emblems of ancestors into one shield. It is for example head-
stone of the famous astronomer Tycho /Tyga/ Braho in Temple
of Tynsky in Prague!®. The second group is consisted of shields,
which can be in corners (e.g. of headstone) or ordered abreast.
For the clerical purposes, there was outlet used in form of tree,
where coat of arms of the probant and his name was beneath
and it was further divided to paternal and maternal line, the
geometrical line of ancestors in each generation was on the in-
crease. According to the amount of ancestors, we distinguish
outlets for four, sixteen, thirty two and more ancestors. Some-
times there were used irregular outlets, especially where one line
of dynasty was very ancient and the second one was younger!S.
In the upper part of outline, there are coats of arms of the oldest
ancestors pictured. The outlines have often an artistic shape!”.

Genealogies of coats of arms and tree descendancy

Genealogies of coats of arms represented picture of coat of
arms and often also name of the oldest ancestor and his wife
and then his descendants with coats of arms, eventually their
wives and is continued with line of male descendants. Genealo-
gies of coats of arms and descendancy appeared on architecture
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as representation of dynasty, but it appeared also in legal affairs.
Their shape could be from simple design up to beautiful made
pieces'S. They are mostly genealogies in form of trees with coats
of arms hanged on the branches. Sometimes, it rose directly from
bosom of the pictured ascendant.!”

Alliance coats of arms

Origin of alliance coats of arms is dated till second half of the
13t century, when the symbol of coat of arms already does not
mean only visualization of person, but it also declares certain
rights of its holder. Due to its external characteristics, we can
divide the Alliance coats of arms to associated shields, or the
symbols are jointed in one shield. These symbols or coats of arms
are jointed only relatively because in case of modification of legal
state, they can be separated?. Therefore, it was not necessary to
have special permission e.g. in British heraldry. This symbolic ex-
pression is called marshalling in British heraldry?!. We can classify
the Alliance coats of arms to marital and official alliances.

Coats of arms owe to their application

We can also explore the arms due to their application and fol-
low the social-legal aspects. Classification of coats of arms follows
where the coats of arms were used in life of the society. Thus, we
can distinguish: coats of arms on seals, on portals, on banners, on
headstones, epitaphs and funeral shields (“rundace”), the coats of
arms in interiors and exteriors of seats.

INTERNAL CHARACTERICTICS OF TE LEGAL-
ARCHEOLOGICAL OBJECT

Exploration of the way how the objects function in legal life is
the other form of classification of legal-archeological objects.

COAT OF ARMS AS THE SYMBOL OF SOVEREIGNTY AND
SOVEREIGN RIGHTS

Coat of arms was component of designation of state (see the
state symbols) and the state itself is the holder of sovereign right
to grant coats of arms or to delegate this right to person or insti-
tutions. The right to grant could be performed in the 12% cen-
tury on the West and here in the 13" century. In the ancient
period, sovereign gave the shield with symbol as an award to well-
deserved fighter. It was probably developed from submissions of

honorable weapons, in this case of shields. The granted shield
was more appreciated because it was based on the monarch’s au-
thority. In the 14" century, the monarch reserved the right to
grant nobility (document of nobilitation) with granted coat of
arms, which was the document of coat of arms in wide sense of
the word or only the coat of arms, thus so a document for coat
of arms, which was the document of coat of arms in its narrower
sense. In central Europe, there were found documents for sym-
bols and documents of nobilitation during reign of the Roman
Emperor and Czech monarch Karel IV,, where the coat of arms
was granted concurrently with promotion to the noble estate.
It was later granted also to other subjects e.g. townsmen, cities,
guilds, associations. There were special institutes developed in
order to grant the coats of arms in many countries. In England,
it is the College of Arms in London??, The Court of the Lord
Lyon in Scotland, republican Ireland has the Office of Arms and
maybe with the only exception of France, each of the European
states (also some overseas countries) has heraldic institution.
In the Czech Republic, there is the Heraldic commission at the
Chamber of Deputies of the Czech Republic.”

Coats of arms as legal symbol of judicial jurisdiction

The Law was being found at courts and it depended on rec-
ognition of justice by judges. There was their authority being
developed. Three characteristics had to meet in a person of land
judge. He must have been noble, rich and had to evince some
psychical abilities. Arms of judges in the judicial room should
have represented their actual presence and they were evidence
of judicial honor also for future?®. These arms mostly created
the galleries of coats of arms. We can meet these galleries in the
historical building of Moravian land assembly in Brno® or in
judicial room by the Vladislav Hall in the Prague Castle?®. The
common to place arms of judges in area of municipal court was
usual also in cities. For the present, there were boards of arms of
the municipal court in Opava appeared and elaborated?’. Also in
the 19 and 20™ century, there was the state symbol in judicial
courts located in accordance with the internal rules.

Arms appeared also on stanchions that determinate the
scope of jurisdiction. We can find the arms on object served
for imprisonment. Pillories were ended by symbols of right
(a sword and a hand with sward, red flag) or the holder of judicial
power (coat of the nobility, city or the flag of city).?
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COAT OF ARMS AND ITS APPLICATION OR SYMBOLISM FOT
THE PERSONAL AND FAMILY RIGHTS

Frantiek Cédda?’ devoted to the arm as to a personal right
already in the period of Czechoslovakia. It was only a part of
larger complex. That question has not been elaborated so far,
thus the following part of study constitutes a certain attempt to
depict this legal problem.

Visualized attribute of the legal subjectivity

Fundamental legal-social meaning of the arm is the expres-
sion of legal subjectivity of a person stating an ability to ac-
quire rights and duties and sometimes also capacity to legal acts.
Coat of arms (similarly to the name) should have determined
unchangeably the person as a holder and it has an absolute char-
acter in the possibility to exclude everybody who does not have
the right to use it.

Subject of the coat of arms could be a dynasty as it was in
the central Europe. The holder of arm was an endowed ances-
tor and his legitimate descendants. The coat of arms reflected
their inseparable property organization of the family relations in
case of noble dynasty. Documents of coats of arms are expressed
forthwith: "My aby se tjz Petr Vincig i s dédici svjmi od ného fadné
a manZelsky poslymi témi, kteréz nyni md aneb jmiti jesté miti bude
obojiho pohlavi z Winzigthalu psali psati mohli**°. Coat of arms was
passed through the male members and also wives and unmarried
daughters were using the arms and arm symbols. If there was arm
identical or similar, the holder whom some damage was inflicted
could claim to remove or differentiate it. These disputes were in
noble and also municipal surroundings. Bartolus de Saxoferrato
presents only that arm granted by monarch has priority before
the adopted emblem. Each holder of the arm (mostly the head
of family) could forbid to other persons to use the arm or arm
which could be changeable and to claim rectification before the
court. It is noted by dispute of member of the manorial dynasty
of Vilém from Pernstejn with Vladyka Hrdy from Kloko¢né®!.

Distinction of arms of particular branches of dynasty had
mostly the property reasons, thus so the division of inseparable
property. The oldest handed evidence was in the nobleman dy-
nasty of Vitkovct, where the property allocation undoubtedly
led to differentiation of emblems by tinctures (these are colors:
the red rose on silver- from Rozmberk, gold rose in blue-the lords
from Hradec, silver rose in red- lords of Landtejn, blue or may-
be originally black in gold the Sezimové from Usti).

Members of dynasty could admit an access to arm in Mora-

via and in Bohemia with a permission of monarch also to other
person — “erbovni strjicovstvi”. It was an older dynasty which ad-
mitted the permission for a new person or document of the coat
of arms originated where the coat of arm was granted to more
unrelated persons concurrently. Mikuld$ Dacicky from Helov
presents a case that some ,Samuel Hordcek syn Hordcka Sevce
v Ledci, byv pany Ticky, jichZ byl poddanym byl, z poddanosti propustén,
byl od rytirit Nejepinskyjch z Nejepina k jejich Stitu i titulu prijat a psal
se odtud Samuel Nejepinsky z Nejepina“>?.

Sometimes, we can talk about the collective nobility and these
people acquired automatically the same coat of arm. In 1680,
the Svatovéclavsky seminar gained palatinate from Leopold 1.,
where the excellent students got a personal nobility and identi-
cal coat of arms™®,

In Poland, the access to the arm did not require a permission
of monarch. The families of coats of arms are originated in this
way*%. One arm having a name (e.g. Leliwa, Lis, Poraj) could be
used by more unrelated dynasties®.

In Great Britain, the arm reflected the fact that only the
oldest son is the heir in accordance with the law. The coat of
arms proved a membership to its dynasty on one side, but it has
also its personal character. Undistinguished arm could be held
only by holder of the title of dynasty’s property and the other
members must distinguish it. In England, there were used signs,
respectively brisures located in the arm for these purposes®. In
Scotland, there is the same purpose reached by means of heral-
dic figures e.g. hems and slashes of heraldic figures®”. In Por-
tugal, the members of dynasty can elect name from genealogy
of mother or father. The same affects also the arms. The signs
in coats of arms inform whether they come from grandfather,
grandmother from the side of father.

In case of the legal person, the arm is adopted or granted.

The arm as well as the name represented its holder. Presence
of the arm symbolically represented its holder during his life
and also after his death. There was the common law spread-
ing. It reflected the social-legal organization of society, often also
emancipation of the estate and autonomy of the legal persons.
Later, the monarch (resp. state) delegated right to grant emblem
of heraldic authority, coming out of sovereign rights of the mon-
arch, respectively the state.

The natural persons

Originally, the coat of arms was connected with a natural per-
son respectively with dynasty, whose members carried shields
and banners into the fight. It visualized a person directly. When
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it ceased to be military artifact, it expanded to society. There-
fore, we classify holders of the arm due to their membership to
the estate.

The monarchal coats of arms

The monarchal coats of arms originated at first. They had
an analogical development as noble coats of arms. They came
from signs of seals and banners®. At first, it was only a personal
symbol, which became a heritable coat of arm and the coat of
arm symbolizing power over certain land*’, which constituted
land coats of arms.

The noble coats of arms

The noble coats of arms originated in the West as a reflec-
tion of martial culture in the social-legal view and their content
in the technical and psychological view*!. The oldest arms origi-
nated by the big feudal lords firstly about years 1100-1400 as
individual maintained symbols and during years 1140-1180 the
individual symbols on shields changed to the heritable symbols
which were subjected to certain rules.

We meet the first coats of arms in Moravia and Bohemia
in the beginning of the 13" century. Due to terminology we
presume that the arm came to us already as an artifact of legal
life. The arms as well as predicates were being adopted sponta-
neously as an expression of western mode. The arms and sym-
bols of arms were used by nobles on seals and headstones. In
1227, the seal of Kojat, the son of Hrabis, was hanged where
crossed rakes in the field of seal are*2. Chronicler called Dalimil
appointed death fighters in war at the Moravian Lodénice only
in accordance with their arms*.

Coats of arms of non-noblemen

The first coats of arms of non-noblemen appeared by loca-
tors of countries and cities and their descendants. There were
especially persons, who held offices which enforced to seal and
the content was an arm or symbol of seal**. Usage of arms was
connected to ambiguous estate inclusion of the old patriciate®.
In Italia, patriciate created the municipal nobility, or in Mora-
via and Bohemia the patricians went fluently inside of the lower
nobility. The arms of patricians were protected by the municipal

court. There is known dispute between the patrician dynasties
of Lempenfulers in Prague and dynasties of Rosts on the iden-
tification of arm*®. The usage of arms spread in the municipal
surroundings especially on seals, houses and headstones also to
middle classes of municipal habitants. There were mostly small-
er businessmen, shopkeepers and craftsmen. In these coats of
arms, there are often appeared ownership brands, often in the
form of “merka” and the crafts emblems, which are common
symbols of the craft or guild emblems. The guild emblem in
this legal concept is based on the guild as a so-called German
corporation, where the individual rights of members of unity
of corporations with the rights of the member are connected.
Guild emblem is understood as a collective emblem of guild
masters. The fact that the guild masters had the guild emblems
engraved on their seals their guild emblem and further used it
was an instrumental in it.

Already in the 14" century, the monarch granted the em-
blems also to townsmen and documents had a nobilitation
effect. However, the social and legal process of closing estates
from the 15" century in Bohemia and Moravia, where the
states accepted new members and they left the current way of
living and changed lifestyles and granted full political rights to
their descendants in the third generation, created in urban so-
cial group.

The legal persons

Arms related to a visualization of the legal person, thus an
artificial legal institute to which the legal order granted an abil-
ity to acquire subjective rights and duties, had a remarkable
development.

The land emblems

The land emblems were created in connection with proce-
dure of State of the Estates formation. The land nation, re-
spectively the land community, was a subject of the land em-
blem. The land emblems mostly originated continually from
the governing dynasty. For example in Moravia, it originated
from the margrave lioness in period of margrave Premysl II.
Otakar during the 13" century, in Bohemia it originated from
symbol of lion used by the monarch Premysl II. Otakar after
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a short intermezzo of flaming female eagle’. Land emblems
were exceptionally created from municipal emblems and some-
times they were created also separately e.g. Zhotelecko.

The state emblems

The state emblems originated from the land emblems. Some-
times, it happened by means of transformation of national em-
blems. Land emblem of Bohemia, the lion, became a symbol
of the Czech nation and hence it was assumed to the state em-
blems of Czechoslovakia and currently the Czech Republic*.

Emblems of self-administered territory

Administrative and sometimes also judicial autonomy of de-
termined territory was the requirement of arms of the self-ad-
ministered territories. These territories were smaller than land
or the Jands which descended to the self-administered territory.
Arms of the Hungarian provinces are the classical example.
Arms of the Hungarian noble commits — provinces originated
at the end of the 15" and especially 16™ century from the royal
privilege. The legal article no. 62/1550 ordered to all provinces
to use their own arm and seal. The arm mostly composed of
symbols inferred from arm of the local magnate dynasties*.

The municipal coats of arms

The oldest municipal seals depict often city walls and tow-
ers as one of the fundamental attributes of the city. There was
a symbol of special monarchal privilege - to embattle the settle-
ment by city walls. There is arm of the lord often appeared as
a component. It is proved by the seal of the aristocratic City of
Brno from 1247. On the seal there are walls, three towers and
tower with a gate in the middle, where shield with symbol of
margrave is hanged- uncrowned double-tailed lion. On the old-
est seals, also arms or arm signs of lords in the legal relevance-
the ownership emblem. Institutional municipal arms originated
already in the 13 century, which is connected to the expansion
of municipal autonomy>’.

The guild arms

Guilds originated from religious fraternity showing respect to
the saint that protected the industry and they guaranteed the
dignified funeral of their members. The guilds later tried to gain

three monopolies — the monopoly for purchase of goods, the
monopoly for production and monopoly for sales. Besides, they
controlled the quality of production and ensured the members
in various social situations. Guild articles issued by the monarch
or municipal commission were the main element of the guild
life. Guild arms originated from guild symbols. They were most-
ly manufacturing instruments, products or religious symbols.
These arms were granted later by the monarch2.

The village arms

Arms of villages originated in connection with administra-
tive and judicial autonomy?>. In the oldest time, the land noble
administrative activity in the village was delegated to the mag-
istrate, who used seal with a symbol of nobility or with personal
symbol of magistrate. Some symbols were sometimes imple-
mented directly by the noble ordinance and each had particular
symbols from the emblem of land nobility. The first village arms
were created with development of the village administration
and activities of the village courts. They were closely related to
their elementary usage as seal pictures. Other ways of usage are
rather exclusions. Most of the emblems and seals were infor-
mally permitted by the land nobility. Some villages in Moravia
claimed in way of the subordinated cities their own arm privi-
leges. As registers show, the significant part of villages in Mora-
via had during the 16" and 17% century their own seal with the
emblem or seal symbol. In contrary to Moravia, this procedure
appears later in Bohemia and Silesia. General spreading of vil-
lage arms and seals was connected with preparation of the land
registry which was sealed by the village seals. Seals and arms of
villages came out of using in 19 and 20t century and we can
meet them only exclusively on the rubber stamps. Possibility of
their usage ceased to exist during existence of the national com-
mittees. There was using of the emblem with the pattern stat-
ute permitted only to the Municipal national committees. After
1989, the self-government was restored along with granted right
to use coat of arms for villages.

Coats of arms of the clerical offices, monasteries, canon
monasteries, orders and universities

Coats of arms of particular clerical institutions were being
gradually constituted in the Church®®. Arms of archdioceses and

47 NOVY, Rostislav: K pocitkim feudalni monarchie II.- K pocatkim ceského znaku. Casopis Narodniho muzea. Historické muzeum, ro¢. CXLVII, rok
1978, ¢. 3-4, p. 147-172. BILYJii{ L.: Moravska orlice - symbol panovnika, zemé a naroda (Tfi préavni viznamy $achované orlice), Moravsky historicky
sbornik. Rocenka Moravského ndrodntho kongresu 2002-2005, Brno (2006), p. 261-328.

4 o state emblems of Czechoslovakia and the Czech Republic: SEDLACEK, Pavel : Ceské panovnické a statni symbolika, Statni tstfedni archiv v Praze,
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4 VRTEL, Ladislav : Osem storo¢i slovenske] heraldiky, Matice slovenskd, Martin, 1999, p. 158
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dioceses were created already in the 14™ century in Moravia and
Bohemia®>. We can find the origin of arms of the cleric orders,
monasteries and canon monasteries in this period as well>®. The ori-
gin of arms of vicarages, deaneries and church offices cannot be found
till the 19 and 20" century®’.

The knight orders have their own institutional coats of arms.
It was mostly the herald cross differed by colors. Silver one in
red field — the Maltese knights, black one in the silver field - the
German Knights, green cross in the silver field — The Lazarus
cross’®.

Universities used to be originally meant also as cleric institu-
tions. Only pope had the authority to constitute them and later
also Emperor had the competence as well. Rector of university
was delegated to important rights, primarily to grant academic
degrees. There was seal provided for certification of important
documents, which was being held by the rector on chain on his
chest and the seal picture became the symbol of university, in
some cases even the main one>”. This tradition is still continued
by some current universities®’, whereby most of them, espe-
cially in the Anglo-Saxon world, use the coat of arms®!. But it
appears also in the middle Europe®?.

Coats of arms of the associations, foundations

Arms of knight secular orders established mainly by overcon-
fident®® or knight societies and fraternities were being created
pursuant to the cleric ones. There are symbols or logos of as-
sociations, foundations of sport clubs and also political parties
often using coats under the herald rules as expression of their
identities.

Coats of arms or heraldic signs as the symbol of legal
membership

A membership to certain institution has dual character. On
one side, it is being expressed heraldically and thus it is the
legal-archeological expression of membership e.g. sign in coat of
arms or opulent pieces accompanying arm or usage of coat of
arms and then it is expression of membership under law on the
coats of arms(erbovni prdvo).

In heraldry we can find symbols or artifacts of membership to
monarch’s court. There are also symbols of court services in some
cases®®. The monarch and his court were symbolically con-
stantly present in his seat by means of the galleries of coats of
arms®. There is a unique gallery of coats of arms being kept in
the Lauf Castle in the current Bavarian®, which was perfectly
designed by Vladimir Rizek.

Knights of the secular orders express their membership
mainly by wrapped order’s insignia. The coat of arms galleries
appear here as well. The Garter knights have their heraldic sign
on flags in the Wensminster’s chapel.

Membership of the guild was often expressed by using of the
guild sign as municipal coat of arm, sometimes as the alliance
one as well along with a guild sign and personal sign. There are
also galleries of guild masters kept for representative purposes.
The unique set are panels are Desky brnénského soukenického cechu
from 1438 in the Moravian land archive with the arms of indi-
vidual guild master or an extensive set of coat of arms of guild
masters on the round guild board from 1556 from the town of
Fiissen®’.
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The coat of arms, its sign or its part as a legal form of expres-
sion of membership to the state is being a component of mod-
ern uniforms. These are army uniforms, official uniforms (e.g.
municipal employees). They contain official insignias or appli-
qués with the state emblem or its part. In this context, we can
mention hemmed hats of the Czechoslovakian army uniforms
or signed (sewed) sleeves of the Castle guard (here the emblems
of lands of the Czech Republic) and Honor Prague guard and
Bratislava garrison (here the municipal emblems)®®

Coats of arms or heraldic signs as a symbol of marital and
family status

We can find mostly an expression of the family relation-
ship of women. Women were subjected to the paternal power
and they were authorized to use arm of their family. In English
and French and later also in British modern heraldry, where
the coat of arms meant a symbol of an individual, the unmar-
ried women and widows were distinguished by using special rue
shield, where the jewel is stated without helmet®. In 1950,
the divorced women were required to have a black edge of the
shield (mascle), because the divorced wife had to come back to
her previous sign and that distinguished her from her unmar-
ried sisters’.

The husband acquired a marital power over his wife which
was expressed also in the coats of arms. She could use the arm
of her father or her husband. Later, the legal relationship was ex-
pressed in form of alliance sign. It was an association of symbols
in one or two shields or more or signs were in one coat of arms
or half figures in one shield. The origin of heraldic expression
of the legal status of woman is found in Moravia and Bohemia
already in ancient times. Let us mention interesting documents
of Eliska z Dubé, widow of Viclav from Koldice, she had two
shields side by side the seal on the right there was shield with
the sign of the lion appearing on top divided and below there
was a field four times divided - Lords of Koldice and in the
left of the shield there were crossed branches - Lords of Dubé.
The seal of Herka from Oblanov of the 11t January 1387, had
a board head on the right and vehicle round on the left of the
shield. Anezka from Obfany had in her seal of the 12" April
1287 half of the family coat of arms of four shots from a circle
on the right side and on the left there were three higher beams
of Kunovicové!. In the British heraldry it is called dimidiation,
where the husband’s shields are vertically separated, whereby
the right side of the husband’s shield is jointed with the left part
of the shield of wife”.

Illegitimate child had only mother and he did not have any
right to the property, name or coat of arms of his father. He
got a new arm in case of nobilitation or granting the coat of
arms or sometimes he got it with some condition of the father.
For example, Valclav Kekule from Stradnice na Pravoniné who
fathered illegitimate children with Alzbéta Trojanova. The em-
peror Matyés II. promoted them to the upper noble class on
the 17 February 1614 with a predicate Kekule from Zirovnice.
They got a red - silver divided shield on the green top with lion
of inverted tincture holding a hook from the coat of arms of the
father’®. The monarch families, namely in the Western Europe,
had some restricted rights excluded to the illegitimate children
as well. It is implied in the right to use the coat of arms of the
father with a symbol of the illegitimate origin of the child.

The right to arms was not guaranteed to the spouse who
entered into morganatic marriage. Such a marriage was valid,
but it was within the Estates inconsistent and therefore he did
not have a right for the title of spouse or not even children from
the marriage. There are mostly royal families with their own
house rules.”

We assume that the reason for distinguishing the various
branches of noble families were the property division respec-
tively disintegration of integral. This may be a change in tinc-
tures, addition or multiplication of figures, different jewelry. In
the Czech heraldry there is known legend about the division of
property of Vitkovci when the sons of each of them got roses of
other tinctures. It is true that particular branches used the rose
in various tinctures.

It is similar to the French and British heraldry. The coat of
arms of three lilies was used exclusively by the monarch and his
follower (dauphin) divide this sign into four parts with blue dol-
phin in the gold field, the dukes of Bourbon wore a red “pruZec”
over the sign, the dukes of Anjou had a red edge and the Orlean
dukes had a silver tournament collar.”>

Coats of arms or coat signs as the symbol of dependence

The sign on shield serviced very early to determine persons
which were subjected to power of the feudal nobleman. It was
a usage of colors of the shield in dress so-called livrej or it was
directly sewed coat on a shield or sewed on a dress for service or
a fight. It was related only to the direct servants but also to the
ministerial nobility. There is obviously an origin of Poland coat
of arms dynasties, which were jointed around one nobleman
dynasty. In Moravia and Bohemia, the emblems of monarch
dynasties were being worn also by inferior nobility. The origin
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was also in the fighting tactics, where the attacks were being
directed to the commander. That was the reason of using the
same jewel or even the same emblem in order to protect the
monarch. Coats of arms on the oldest seals can be meant also as
legal expression of dependence. That also presented protection
of individual and sometimes privilege as well. There is a proof
in case of Martin Jakubtv of Velimi who got a right to wear and
use coat of arm including on the dress from Hanus of Kolovraty
whom he was decorating a gradual. The shield along with coat
of arms could be hanged in the painter’s house.”®

That is way of origination of coats of rams, where emblems
of the monarch or state appeared in so-called honor fields.
The dynasty “Olricti Svarcenberkové” (the Schwarzenbergs from
Orlice) can be given as an example, who have field with the
dynasty symbol of Habsburg-Lothringen house, where a sword
resembling victory over Napoleon I. by Karel Schwarzenberg is
placed on Babenberg beam.

Coats of arms or heraldic signs as a symbol of feudal dependence

Feudal signs participated in the origination of noble coats of
arms. We assume that the battalion as a general symbol of the
fief’” turned into battalion, which represented a particular fief.
There were “feudal coats of arms”, which turned into noble dy-
nasty coats of arms, formed from signs that were used on them
by transferring to shield’s.

In Moravia and Bohemia, the western feudal system was not
generally adopted and became in these countries rather as an
import. However, we can also probably find evidence proving
expression of feudal relations in the coats of arms. The founder
of the feudal system of the Moravian bishops was the Holstein
Count Bruno of Schaumburg. The dynasty symbol of heraldic
nettle leaf appears on his election seal”. The specific coat of
arms of Lords of Deblin had heart sticker with a crossbar with
edge of heraldic nettle leaf (serrate edge) that was undoubtedly
the expression of feudal relationship of Lords of Deblin with
bishops from Olomouc®.

Coats of arms as a legal symbol of membership of the Estates

Originally the shield and jewel as part of a fighter explicitly
expressed membership to royal retinue. In the 13% and 14% cen-
tury, it largely lost its military function and was used more in so-
cial life, hence in legal society. Use of coat of arms was spreading
among persons (noblewomen, clerics), who in fact did not use
shields with jewels, and other social classes (cities, townspeople,
lance corporals etc.) that did not live chivalric way of life. For-
mally, these coats of arms did not originally differ from the noble
ones. In the societies of the Estates, there is obvious attempt to
express membership to the state.

The simplest evidence of nobility was proof by showing the
father’s coat of arms so-called one shield outlet. In case of newly
promoted nobles, there were distinguished so-called one shield
nobles. Since the second half of the 15™ century in Moravia and
Bohemia there was required to proof the nobility in the third
generation for admission the status and full political rights81.
A nobleman was considered as a person of good noble origin
who could proof coats of arms ordered into so-called , ctyrkoutny
vpvod”“. The coats of arms of previous generation must have been
shown in cases of disputes over a good origin and also infamina-
tions®2. There is sometimes an attempt to emphasize an antig-
uity of the dynasty by outlets of several generations or circum-
vention of defects by atypical outlets®. The outlet of Bokfivky
from Boktvky in Moravian Ivanovice in Hané is an example of
large outlet®*.

The membership of the Estates was being proved also in the
Habsburg Monarchy, required at the imperial court®. The noble
origin must have been proved by person who demanded an ac-
cess to the court and to places of squirets, namely by the coat of
arms outlet of 8 noble ascendants and 4 ascendants from the fa-
ther’s side and 4 from the mother. This membership, respectively
the noble origin was required for knight cleric orders. If a person
wanted to enter the Order of Maltese Knights he had to submit
outlet of 16 ascendants on parchment®. Also noble institutions
required to prove noble origin by the coat of arms outlet.

76 MACEK, Josef : Jagellonsky vék v ceskych zemich (1471-1526),11. dil,glechta, Academia, Praha 1994, p. 27 pozn. 88.
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From the 17 century, there was an attempt to distin-
guish formally the coats of arms of noblemen. There was
promoted the practice that the open helmets were reserved
for the noble coats of arms.

From the 16™ century, the ancient nobility tried sponta-
neously to become different from the newly promoted nobil-
ity by using mantle blanket (e.g. Zerotinové, Vratislavové z
Mitronic, Valdstejnové). These coats of arms with blankets in
form of mantle were codified through documents of coats
of arms®’.

By the time of Maria Theresa, there was an attempt to
reduce non-noble symbols and to distinguish the noble ones
visually in the official practice. In accordance with the ordi-
nance of Theresa from 1752, there should have been noble
coats of arms granted distinguished by different amount of
helmets on the shield. Common nobleman should have had
one helmet, the knight two of them, the independent lord
three and the count three and more®. This rule was applied
only for a certain time and it was being violated in the 19®
century in favor of heraldic style.

The most common expression of membership of the Es-
tates and a title was rank crown and rank paper crown. These
crowns were real and were used exclusively on the monarch
coronation in England. However, they are mostly the paper
crowns, which actually do not exist. In the Habsburg mon-
archy, there was used the system of crowns - with three leafs
and two pearls — nobleman, a crown with seven (originally
five) pearls — the independent lord, with nine pearls - court
and it is followed by the prince crown and ducal crown®.

The symbol of state and a title is in Russian and British
heraldry the right to use the shield holders.

The other symbol is a mantel spreading over the prince’s
coat of arms and mantels with the symbol of coat of arms
were used in case of the French pairs.

In the heraldry of Habsburg lands, the attachment of new
figures and rank pieces to shield and jewel was determined by
the official practice with the exception of motto of superior
estates of their lord.

In early 19" century, the Emperor Napoleon I. created
a new nobility and new heraldic system in France. The Na-
poleonic heraldry established a number of ensigns of noble
titles and offices of the holder. Therefore the coat of arms
determined distinction of noble title and the held office in
the form of head or independent quarters of the shield.

From the 16t century, the governing or former governing
dynasties in German Lands tried to express their sovereignty
by so-called regal field (Regalienfeld, Bannschild, Regalien-
schild). An empty red field was derived from a feudal red
flag”.
In the 19 century, the coat of arms in the Habsburg
monarchy became an exclusive symbol of nobility.

Coats of arms or heraldic signs as a symbol of political
affiliation

We can meet the political affiliation in coats of arms rath-
er rarely. In Bohemia, the political coalition may resemble a
connection of two feudal dynasties of Lords of Opocno and
the Lords of Choustnik. The coats of arms contained connec-
tion of emblems of both dynasties expressed by signs - the
ladder in the first and the fourth field of Lords of Choustnik
and in the second and third of Lords of Opocno it was the
crossbar, as we can see on the seal of Stépan from Opocno or
Benes$ from Choustnik (1402) 9!

The political life of Italy suffered with a deep political
division in the supporters the imperial policy in Italy (Ghi-
bellini) and supporters of the papal policy (Guelfs). This
political division also reflected in the coats of arms. Ghibel-
lini wore in their coats of arms golden head with a black
crowned eagle or eagle derived from the imperial coat of
arms. Guelfs wore a blue head with red tournament collar,
underneath three gold lilies, derived from emblem of the
Neapolitan monarchs of the Anjou dynasty?.

Coats of arms legitimacy as evidence of a person and signs
convening

Legal-archeological object convening also included signs.
This article at first legitimized its holder, but it also deter-
mined an obligation under sanctions for those who saw him
or had been passed. In ancient times, they were objects de-
scribing the obligation or a sanction. In Bohemia, vif' (rope
of bats) as a symbol of punishment expressing the defense
obligation to those who had been handed, in Hungary it was
a sword soaked in the blood of sheep as a symbol of punish-
ment for those who did not obey calls to defend the country.
The seals were later used for the court summons, where was
the symbol of ordering power of superior or the convening
tables, which notified the addressee and so that person had
a duty to attend the assembly”>.
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COATS OF ARMS AND ITS USAGE OR SYMBOLISM
WITHIN THE PROPERTY DISPOSITIONS

Coats of arms and their signs as an object of the property
dispositions

In the 14" century, the coat of arms was not excluded from
legal trade and the emblem holder could dare or sell it to other
persons’. In accordance with Stephan Kekule von Stradonitz”,
it is possible to divide those dispositions into 4 types: purchase
of the coat of arms (Verkauf), whereby the seller lost all rights to
the coat of arms or to part of it, false purchase of the coat of arms
(unechter Verkauf), whereby the seller allowed purchaser only to
use the coat of arms or its part and it was similar with donation
(Schenkung) and false donation (unrechte Schenkung). Those disposi-
tions influenced also form of the imperial coat of arms of Hohen-
zolerns. On the 10t March 1317, Lutold from Regensberg sold a
jewel in form of head of dog to the burgrave from Norimberg Frid-
rich for 36 marks of good silver”®. These rights of disposals were
disappearing by the extension of the monarch right to grant coat
of arms in the 14™ century. The middle classes retained legal dis-
positions in connection with purchase of the professional brands.

Coats of arms and their signs as a legal symbol of the estate,
fief of an office possession

The first coats of arms and their signs were created by the
monarchs who wanted to express extent of their governing. We
can meet this expression for the first time on seals. There is the
monarch with shield and a flag depicted with shield of other lands
placed on the flag and on horse cover (kropiF)?. There were also
established galleries of coats of arms, where the arms expressed
extent of the holder’s land property.

Later, the sings were getting into one shield.

There are also heraldic signs which should symbolize the held
office, thus the arm informed others about the functions of its
holder.

The Count from Pappenheim had, in their shield divided into
four parts under the golden head with imperial eagle, red crossed
swards on a black-silver divided field — an official symbol of the
imperial heritage Marshall in the first and fourth field and the
third field.

Since 1466, Margraves of Brandeburg wore in a silver shield
a red eagle having on the chest a blue shield with a golden
scepter - the official sign of highest imperial chamberlain®®.

Even more often, there are symbols of offices as sump-
tuous pieces. For example, Sweden Imperial Marshal had
the shield with two red crossed sticks behind with a golden
crown on top””.

Coats of arms and their signs as legal symbol of patronage
right and donation

The founder of the Church or other religious institution
has acquired patronage rights in accordance with the Canon
Law. Patrons of the church had the right to place their sign
there in accordance with the law.

The coat of arms of the patron of the church symboliz-
ing the presence and protection of the patron of were often
placed on the bolts of the vault of the church, where should
be raised thankful prayers of the church. Sometimes the
coats of arms appear in the exterior of the church, mostly at
the door of the portals. In the years 1658-1667, the Mora-
vian lords of Kounice financed reconstruction of Dominican
Church of St. Michael in Brno and they stipulated that their
coat of arms would be placed on the portal'®. Similarly arms
of purchasers respectively patrons of the bells were placed on
the bells!o%.

Fraternity of St. Christopher with the support of sov-
ereigns in the Tyrol collected contributions for hospital of
St. Christopher at Arlberg in Tyrol over the Central Europe.
They gained apart from these one-time contributions also do-
nors who obliged to contribute regularly and to leave money
in the multiple amount after death. Therefore, there was cre-
ated the book of arms (“erbovnik”) with pictures of all donors
from different countries'%2.

Coats of arms and their signs as a legal symbol of the property
rights

Proprietary signs or signs of possession are older than the
coats of arms. These are symbols derived from real objects or
abstract patterns of lines. The creation of the coat of arms
caused heraldization of proprietary signs!'®.
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On the other hand, coat of arms replaced content of the
proprietary signs and they are placed as proprietary signs. The
coats of arms can be mostly seen on the immovable properties
(castles, palaces, houses, etc.) or the movable ones (dishes, por-
celain, furniture, etc.)!%

Proprietary signs were also used for books!®. The oldest
book signs were painted. Mostly it was the coat of arms of the
owner. With an increasing number of books, there was a graphic
technique used to describe books. That is the way how the su-
pralibros originated, whereby the book sign was printed as a dec-
orative image on the front page of the book. Usually there are
decorations, coat of arms of the owner or other proprietary sign
and the inscription with the name of the owner!%. Ex Libris is a
paper sheet indicating the ownership of the book pasted inside
to the front and it should have included among other things the
name of the owner of the book in full or in abbreviated form
in the legend, namely in genitive. The oldest ex libris contained
regularly arms of owner, they presented later expressions, which
should have corresponded to taste of the creator or they charac-
terized his work, hobbies, etc.

The paper mills were regularly in ownership of the land no-
bility or of the city, which leased them to the paper mill manag-
ers. For determination of producer there were used watermarks
or filigrees'?”, which guaranteed its quality. The watermark with
the coat of arms is being regularly appeared on the produced
sheets on paper!'®. Additionally, there were used also paper mill
trade marks on wrappers of sheets to determine the producer!®’.

Coats of arms as a legal symbol of the boundary law

The boundaries were originally determined by natural marks.
Later, there were used stones boundaries and then boundary

marks (,iranecniky®) or milestones (,mezniky®), which had the
form of prisms or plates'!’. Besides boundary mark also coats
of arms, arms signs or from arms derived symbols of possessors
of dominions, respectively of lands'!!. Use of the coat of arms
was here a legal symbol of beginning to end of jurisdiction or
possession of lands. The year of the determination of boundary
settling the boundary marks is on them the year 1669. The coat
of arms of the owner of Opersdorf lands is craved plastically
and titled by a name and title of the owner FRACIS: EUSEB:
S:R:I: COM: AB OPPERSDOREF L: B: IN EYCH ET FRIED-
STEIN HAERES: DNVS GLOGOVIAE SVPER FRIDECII ET
RATIBOR: S.C: M: CONSIL: ACT: CAM: ET DVCAT: OPPOL:
ET RATIB: CAPITANEVS and the title particularizing boundaries:
PROSTRED RZEKY GEST HRANICE and the name indicated"'2.
There are still kept state symbols on borders and also tables
with municipal and city symbols on boards at the entrance to
the village.

Coats of arms as a legal guarantee of quality and origin

Since the 13™ century and perhaps even earlier, the products
were determined by signs of their origin. Later, also the symbol
of workshop and master and in some professions also symbols
of quality. These symbols were being heraldizated. The munici-
pal or noble coat of arms or a sign derived from the coat of arms
appeared in the symbols of place of origin. The master symbol
was often the basis for creation of municipal or noble coat of
arms'!3 or oppositely municipal or noble coat of arms or by it
created symbol was the basis for master symbol! !4,

Symbols on products were fairly widespread. “Becvdri” and
“bednari” determined their products by marks. In Gdansk,
the status from year 1597 stated to bednars to burn out their
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symbols on produced casks, potters determined their products
already since prehistoric times'">. In the early middle Ages we
can find symbols of feudal lords. Potters used their master sym-
bols in cities''®. “Konvdri” had a very old tradition of using the
craft symbols, which were being stamped on products as duty
stamps. In Moravia, ratio of alloys to prices of products was
bindingly regulated pursuant to the pattern of “komvdri” and
tinners in Nuremberg and Vienna. This provision was best to
be controlled by the obligation to indicate tin products by signs.
Statute issued by the Moravian Margrave Jost and Prokop, along
with the Mayor, magistrate and the City Council in 13871
states: “... and they will have two signs: firstly our municipal emblem,
then sign of their guild, that is the letter B. They both will have the
same signs and each master will have his own special brand, thus each
product will continue to be branded by three brands. “!'8

The blacksmith respectively also sword brands were men-
tioned in his treatise in the 14" century, by the famous jurist
Bartolus de Saxoferrato!!”.

Many metalworking crafts adopted branding of the products
from blacksmiths. In Poland in the city Poznan, the municipal
council ordered in 1782 to brand products produced by them
with a guild sign or a private sign. Trade in blacksmith prod-
ucts branded with foreign brands was forbidden to Jews from
Poznan.

Tailoring brands undoubtedly evolved from clothing brands.
Already in 1392, there is evidence that Olomouc tailors brand-
ed their products with masterpieces brands!?’. Cutters of cloth
used craftsman, respectively trade brands. Masters of the mint
were liable for the quality of production of coins and master-
pieces brands guaranteed that quality. Brands were duty stamps
that were stamped on the coin'?!. Cutlery brand undoubtedly
evolved from a blacksmith respectively sword brands. Their
existence is mentioned by the record from 1471 in Olomouc,
which required the cutlers to be obliged to mark their products

by stamped brands, because they undertook that year not to
impale pike on blade of a knife, which was a brand used by the
master Sénhanus'?2. Spur brands undoubtedly evolved from the
blacksmith brands. In 1786, there was imposed to mark spur
products by the brand, which were formed in the way that the
first initial of the place where he worked, then the initial of his
surname and any symbol that used by him. The signs had to be
kept in records'?®. We have also evidence that the bakers used
on their products their own brands. Brand of bread was used
by bakers already in the ancient world, as it is proved by find-
ings of charred bread in the Roman Pompeii. It was a duty to
mark each product by their brand stamped on the product. The
obligation was stated in Olomouc in 1571'2%, The brands were
being used also for firearms'?>. Goldsmiths’ product brands are
among the oldest, as it guaranteed the purity of precious met-
als. Already before 1289, goldsmiths in Erfurt were obliged to
stamp municipal mark on their products. Later individual mas-
ters used their own brands to indicate the products. Later in-
dividual masters used to indications products in its brand. We
have the first evidence in Central Europe from the 14" and 15"
century in Braunschweig (1395) and Gdansk (1395), Wismar
(1403), Baden (1456)'%%. There was for marking of precious
metals a set of rules'?’. In addition, there are developing qual-
ity brands, whereby still being used hallmarks'. We have also
documented brands of goldsmiths from Olomouc'?’. In 1427,
according to the Council Olomouc, drapers had to brand more
expensive kinds of cloth on the edge by a trim from one flaxen
and woolen threat, the cheaper than from two flaxen and two
woolen threats. They must have been particularly branded by
one to five seals pursuant to the draper’s guild'*. There was
also a duty of controllers over draper’s guild stated in 1654 to
monitor if the brand or seal was fulfilled'3!. Linen weavers had
a duty to brand the cloth by their own seal in accordance with
the guild articles from Olomouc in 157432
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Sometimes there were coats of arms on the wrappers of
products. This was also the case of mint scales with leaf along
with coat of arms of producer'*,

Coats of arms and their signs as the object of inheritance as
a legal symbol of law of succession

Coats of arms and their signs were objects of the law of suc-
cession. But the arms as well as the estate fell on the monarch,
who could grant the coat of arms sometimes with the property
to another nobleman. In 1360, the Emperor Charles IV. ac-
quired the coat of arms after death of heirless Vojtéch and he
granted it to Détfich from Portice by a special diploma'3%. It
was later possible to transfer the arm and title to heir of the
last dynasty with consent of Monarch power.

Also particular estates were components of the heritage.
Thus particular lands are symbolized directly in the coat of
arms by symbols of those lands. As example, there can be
given the history of prince from Schwarzenberg. Prince Fer-
dinand from Schwarzenberg (1652-1703) got married with
Anna Maria Countess from Sultz (+1698), daughter of the
last George Ludwig from Sultz from the younger Bavarian
line.

Some of the coats of arms are composed from symbols
which present a right to some property, most often from title
of succession. These symbols are widespread in case of mon-
arch coats of arms. These parts of arms are being titled as the
rights symbols (“pretencni znameni”).

Coats of arms and their signs as the object of the
imprisonment

There is mostly the one- shot dishonor of the coat of arms
as a part of imprisonment. In Moravia and Bohemia, there is
an overturning of imprisonment, dishonest placement, (pil-
lory, gibbet - see gesture of turning of coat of arms), or grating
field of shield!>.

Permanent mark of shame in our country does not exist. In
England and Ireland, there are in the literature signs of honor
reduction only for non-compliance, breach or withdrawal of
a word. It should have been delf (delve, delph), which should
have presented such a square placed in the middle of the shield.
Scotland was the only exception. That spouse, who is convict-
ed of infidelity, gets a gusset sinister to his coat of arms-that is
a symbol of adultery which by its form reminds a funnel and
touches with its top the upper edge of the shield or edge of the
gore — it is a symbol composed of two rounded lines creating

a sharp angle by the middle!*. In British heraldry, there is
a point — marking a shield for petit crimes e.g. boasting. How-
ever, these fines of heraldic symbolism do not have any reflec-
tion in a practice.

LEGAL GESTURES AND RIUALS

The object of our research must be the use of legal-archeo-
logical material objects in the legal symbolism. We distinguish
legal gestures that represent concrete voluntary behavior hav-
ing general accepted legal effects. By connection of gestures,
there is created legal ritual, respectively a ceremony. We are
able to find some knowledge about this area only with difficul-
ties and often from the narrative sources.

Gesture of submission of shield (coat of arms)

The first coat of arms granted by the monarch had un-
doubtedly a form of submission of shield. The miniature of
coat of arms of the Emperor Ludvik Bavor directly depicts
admissive shield.

Gesture of inverted coat of arms

Coat of arms inverted by 180 ° should generally have ex-
pressed termination of existence of a certain state. The expres-
sion of term inverted meant in general symbolism the opposite
of the existing one. For example, the inverted cross, the Lord’s
Prayer contrarily was understood as the opposite of God,
therefore as Satan. These symbols of inverting represented the
opposite of life, thus the death.

In 1378, flag with inverted picture of the imperial eagle
was carried as the last one in the funeral procession of the Em-
peror Charles IV. Undoubtedly, it was the symbol of the end of
earthly life of the emperor!®”.

The inverted coat of arms at the funeral or on the head-
stone symbolizes that the dynasty died out and no person may
claim the coat of arms, neither explicitly the dynasty!*. In
the description of funeral of Petr Vok of Rozmberk as the last
member of the dynasty states that Jan BySovec of BySov car-
ried a banner with down inverted coat of arms, “Dynasty of
Lords of RoZemberk was already taken” and other coats of arms
were being carried afterwards inverted!’.

Overturning the coat of arms that was nailed to the instru-
ment of imprisonment represented a symbolic punishment of
aperson. In 1419, there were the banners of Jan Méstsky from
Opocno and Lord from Plavno similarly hung on the pillo-
ry 140
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Gesture of broken coat of arms

A broken coat of arms should also generally have ex-
pressed termination of the existence of dynasty. Writings of
the Count Ludvik from Rogendorf describe the funeral of
Jan Drnovsky from Drnovice in the year ...... “... Herald per-
son appeared before / funeral / assembly in black robe according to
ancient custom and he was pointing at all the cardinal points with
the sword, he asked whether, indeed, an old and powerful Dynasty
of Drnovsky extinguished. Even then he broke the evidence of the
truth of Drnovsky’s coat of arms, which was carried before the coffin
wrapped in the veil and she aid: - There are no strong and famous
Drnovskjich. They put pieces of the coat of arms to the corpse in the
coffin ... lowered to the crypt or cellar.'!

Ritual of violation of coat of arms

An example of the ritual can be a violation of coat of arms.
The ceremony is being exercised by the judicial authority or
herald as a holder of judicial power over coats of arms. In case
of the worst violating offences, the punishment was performed
by executioner or his helper. In Britain, for some crimes, espe-
cially for high treason, heralds overturned, trampled and torn
the shield to pieces in a public place as a deprivation of honor
and dignity'*.

Punishment was performed by a herald and it was com-
posed of several gestures. Throwing of the coat of arms on
the floor meant symbolically staining the coat of arms!'*3. The
holder of the coat of arms could use defense against disparage-
ment of the arm by private persons in a court'*%.

14IBREZAN, Viclav : Zivoty poslednich Rozmberkd, dil I1., Svoboda, Praha 1985 1. vydéni p. 634-636 Also SEDLACEK, August : Ceskomoravské he-
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Terminus - Witness of the Ancient Roman Life
Miroslav Frydek*

Introduction

The term landmark is a word of many senses. On one side
it can mean “immaterial landmark” as a date, battle or other
event as a ground for something new. For example, dates of
before Christ (BC) and after Christ (AC). Otherwise, the land-
mark is “material” and it determines certain circle or a distance.
The best known ancient material landmark is so-called null
milestone in Rome. In both cases, landmark designated certain
marking - determination of certain area. This article is devoted
to landmarks, which determine private (land) ownership and
their legal regulation.

Origination of the quiritarian land ownership - agri
limitati, ager gentilicius, heredium

In the ancient time, there was a joint ownership in one fam-
ily (gens), all gentiles worked on so-called ager gentilicius, which
was land that belonged to the family as a whole. This land stood

* JUDr. Miroslav Frydek,
dies, Faculty of Arts Masaryk University Brno, Czech Republic.

In Pravnéhistorické studie No. 22. p. 227-228.

means of subsistence for the family. The basic question is: how
did the individual families get ager gentilicius?

In accordance with the Roman legend, each Roman inhabit-
ant got from the founder - Romulus- two iugars'. Roman citi-
zens acquired these estates into a private and heritable owner-
ship and they titled them also as heredium. As all reports of the
Ancient Roman time, also this one sounds as a legendary, but
it is obvious from the latest development that this report has
its stable historical substance?. In accordance with opinion of
Milan Bartoska®, Romulus (thus the Roman monarch) might
not have been the organ that granted these estates, but it is im-
portant that this division of land was not realized. These estates
were not meant to serve for agricultural production, but for
house, garden, graves of the ascendants and corrals*. It is possi-
ble to agree with this theory except for graves of the ascendants.
In accordance with archeological researches, the necropolis was
always situated between city walls. Newly originated Roman
community needed to attract most amount of people who

Institute of Skill Teaching and Learning Innovation, Faculty of Law, Masaryk University Brno; Department of Classical Stu-
Skiejpek, M. lus et religio, Vydavatelstw 999, 1999, p. 127 a Bartosek, M.: Administrativni problémy antického Rima do poloviny 3. stoleti pf. n.
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would become their “state citizens”. Also Romulus, pursuant to
Livius (Ab Urbe condita I, 8) tried it by opening land between
two groves for free movement. He did not restrict anyone, eve-
rybody who wanted had free chance to move and settle there.
Romulus did not make any differences between these immi-
grants, whereby they were independents or servants, all of them
became Romans: ,Crescebat interim urbs munitionibus alia atque
alia appetendo loca, cum in spem magis futurae multitudinis quam ad
id quod tum hominum erat munirent. Deinde ne uana urbis magnitudo
esset, adiciendae multitudinis causa vetere consilio condentium urbes,
qui obscuram atque humilem conciendo ad se multitudinem natam
¢ terra sibi prolem ementiebantur, locum qui nunc saeptus descendenti-
bus inter duos lucos est asylum aperit. Eo ex finitimis populis turba om-
nis sine discrimine, liber an seruus esset, auida novarum rerum perfugit,
idque primum ad coeptam magnitudinem roboris fuit”

This report and the regal act (leges regiae) is being dated to
age of Numy Pompilius governing: Dionysius of Halicarnassus
Roman Antiquities 11, 74: ,His regulations, moreover, that tended
to inspire frugality and moderation in the life of the individual citizen
and to create a passion for justice, which preserves the harmony of the
State, were exceedingly numerous, some of them being comprehended in
written laws, and others not written down but embodied in custom and
long usage. To treat of all these would be a difficult task; but mention
of the two of them which have been most frequently cited will suffice to
give evidence of the rest. 2 First, to the end that people should be content
with what they had and should not covet what belonged to others, there
was the law that appointed boundaries to every man’s possessions. For,
having ordered every one to draw a line around his own land and to
place stones on the bounds, he consecrated these stones to Jupiter Ter-
minalis and ordained that all should assemble at the place every year
on a fixed day and offer sacrifices to them; and he made the festival
in honour of these gods of boundaries among the most dignified of all.
3 This festival the Romans call Terminalia, from the boundaries, and
the boundaries themselves, by the change of one letter as compared with
our language, they call termines. He also enacted that, if any person
demolished or displaced these boundary stones he should be looked upon
as devoted to the god, to the end that anyone who wished might kill him
a sacrilegious person with impunity and without incurring any stain
of guilt. 4 He established this law with reference not only to private
possessions but also to those belonging to the public; for he marked these
also with boundary stones, to the end that the gods of boundaries might
distinguish the lands of the Romans from those of their neighbours, and
the public lands from such as belonged to private persons. Memorials of
this custom are observed by the Romans down to our times, purely as
a religious form. For they look upon these boundary stones as gods and
sacrifice to them yearly, offering up no kind of animal (for it is not law-
Sul to stain these stones with blood), but cakes made of cereals and other
Sirst-fruits of the earth. 5 But they ought still to observe the motive, as
well, which led Numa to regard these boundary stones as gods and con-
tent themselves with their own possessions without appropriating those
of others either by violence or by fraud; whereas now there are some who,

Skiejpek,M. Ius et religio, Vydavatelstvi 999, 1999, p. 127.
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These are ceremonies of the family — sacra privata.
9

in disregard of what is best and of the example of their ancestors, instead
of distinguishing that which is theirs from that which belongs to others,
set as bounds to their possessions, not the law, but their greed to possess
everything, — which is disgraceful behaviour. But we leave the consid-
erations of these matters to others.”

Michal Skiejpek noted in his work Ius et religio the following
words related to this boards of lands (limes): one more “thing”
had completely specific legal regime, which was undoubtedly
connected to religious ideas. They were boarders between lands
(limes) and thus the boundary line between them of width five
ft. (confinium) had special regulation. It was not possible to
usucapion in under Lex doudecim tabularum: VIIL. 4 ,usus ca-
pionem XII tab. intra V' pedes esse noluerunt®, but also disputes
over determination of board lines had specific character. There
was used the action finium regundorum, which although related to
determination of boarders between particular lands and thus
to accurate determination of the ownership, it did not have
a character of material action, but it was the action in personam
— the personal action. However, because the boarders between
lands were guaranteed by protection of god Terminus, the judg-
ments in those cases could have very serious religious impact®.
Religious protection, initiation of boarders to Iovov Terminus,
clearly proves that the ownership was not a stated legal institute
in the royal period and violation of the ownership - violation
of the boarder stones- was punished under the divine law, not
the human one.

The Roman law institute of possession of certain ownership
is derived from the term possessio — the possession, thus what
was possessed, etymology has probably its origin in terms potis
sedeo — sitting on land as a lord’. The subsequent developmental
grade is the dominium itself - from the term dominus — a lord, it
is understood in sense of general dominion over a thing.

Between terms possessio and dominium, in my opinion, there
the term heredium originated. Heredium is a designation for ma-
terial and immaterial things® that were objects of inheritance,
thus what in case of death was transferred to other member
of the family who became temporary an administrator of this
estate — pater familias, this estate belonged to the family, but the
only one who had the right to dispose of it was exclusively pater
familas. This “administration” over the family estate is obvious
from the legal regulation of profligacy, where the prodigal-prod-
igus is not allowed to alienate — squander - the inherited estate
beyond measure’.

Anyway everything that is able to be an object of ownership
is thing defined among others also in The four commentaries of
Gaius: Gaius I1.1: Superiore commentario de iure personarum expo-
suimus; modo uideamus de rebus: quae uel in nostro patrimonio sunt
uel extra nostrum patrimonium habentur — In the preceding book
the law of persons was expounded; now let us proceed to the
law of things, which are either subject to private dominion or
not subject to private dominion.!” Gaius II. 2: Summa itaque

English translation adopted from: cited on the 3. 3. 2012: http:/penelope.uchicago.edu/Thayer/E/Roman/Texts/Dionysius_of Halicarnassus/2C* html
Bartosek, M.: Déjiny fimského prava ve tfech fazich jeho vyvoje, Academia Praha 1995, p. 179
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rerum diuisio in duos articulos diducitur: nam aliae sunt diuini iuris,
aliae humani — The leading division of things is into two classes:
things subjects of divine, and things subjects of human right.!!
Gaius IL. 3 Diuini iuris sunt ueluti res sacrac et religiosac — Subjects
of divine right are things sacred and things religious.'” Gaius
I1.10 Hae autem res, quae humani iuris sunt, aut pu-blicae sunt aut
priuatae — Things subject to human dominion are either public
or private.'® Gaius IL.11: Quae publicae sunt, nullius widentur in
bonis esse; ipsius enim uniuersitatis esse creduntur. privatae sunt, quae
singulorum hominum sunt — Things public belong to no individual,
but to a society or corporation; things private are subject to in-
dividual dominion'*. Other division is into groups of res mancipi
(Gaius I1.14a) and res nec mancipi (Gaius 11.15). The other is not
so important in context of this article, because the attention is
being paid on family and ownership, resp. it was in ownership
of the family or its individual members.

The family was being gradually internally differed, as it is
written by Milan BartoSek in The history of Roman law in
three phases of its development, the agnate large families got
gradually from the family to exclusive using of the lands, where
they lived and cultivated. Further in the text, Bartosek follows
the other development and independence of the agnate larger
families, the individual families which were later separated from
the agnate larger ones preferred obviously to have their own
existence basis in order to cover their needs, but to exclude all
others from using it. These are already the essential signs of the
private ownership of which there was in Rome in heredium its
legal form, heritable existential substance of the roman family,
namely house, garden, corral, eventually also land, which the
family lived from, became its private ownership. That is why it
was necessary to grant the small, equal and delimited segments
to the private entrepreneurs by state - adsignatio.'

Adsignatio was division of the land into two determined roads.
The first one led from the North to the South and was called
cardo maximus, the second one led from the East to the West
and was called decumanus maximus. Between these two roads,
there were created fields subsequently awarded to individual
families.'®

The private (individual) ownership, which is fully accessi-
ble for free disposal in form of will, was established really very
early: Lex doudecim tabularum V, 3:: ,Uti legassit super pecunia
tutelave suac rei ita ius esto”. The act from half of the 5 century
BC already stated completely individual ownership as common
legal institute.

Legal protection of the landmarks
Originally, the landmarks were under protection of the God
called Terminus, who protected border lines and boundaries. In

ancient Rome, the border lines and boundaries were very im-
portant, because they determined limits of the private owner-
ship, they were also sacred. Nobody may not have moved with
them without any permission, otherwise he could be sentenced
to death. Placement of each boarder stone was celebrated by
a victim, which pointed out inviolability and sanctity of the
boarders on one side and also extraction of the boarder stone
(landmark) from validity of the human law and its transfer to
the divine law (ius divinum) on the another. There is a legend
from the era of monarch Tarquinius Superbus about construc-
tion of the temple which should have been dedicated to the
highest God Iovus. Tarquinius Superbus wanted to build this
temple on a place where the temple of Terminus was situated,
but he did not dare to “move” with the temple, resp. to trans-
fer it somewhere else and thus Jupiter and Terminus had their
temple jointly!”. This irremovability of the temple itself was
followed also by a legal regulation of irremovability of the land-
marks.!8
The exclusive sacral character of the protection was early
modified and the landmarks got following legal regime, where
the person, who would move or destruct any landmark, would
be punished largely by sanctions under human law. Legal regu-
lation of protection of landmarks was included in the Title 21
of Digest of the Emperor Jusitinianus titled De termino motto -
About violation of landmarks!:
- Dig. 47.21.1 Modestinus 8 reg.
Terminorum avulsorum non multa pecuniaria est, sed pro condicione
admittentium coercitione transigendum.
The penalty for the removal of boundaries is not a pecuniary
fine, but should be regulated according to the social position
of the guilty parties.
- Dig. 47.21.2 Callistratus libro tertio de cognitionibus
Divus hadrianus in haec verba rescripsit: ,quin pessimum factum
sit eorum, qui terminos finium causa positos propulerunt, dubitari
non potest. de poena tamen modus ex condicione personae et mente
facientis magis statui potest: nam si splendidiores personae sunt, quae
convineuntur, non dubie occupandorum alienorum finium causa id
admiserunt, et possunt in tempus, ut cuiusque patiatur aetas, relegari,
id est si iuvenior, in longius, si senior, recisius. si vero alii negotium
gesserunt et ministerio functi sunt, castigari et ad opus biennio dari.
quod si per ignorantiam aut fortuito lapides furati sunt, sufficiet eos
verberibus decidere”.
The Divine Hadrian stated the following in a Rescript. There
can be no doubt that those who remove monuments placed to
establish boundaries are guilty of a very wicked act. In fixing
the penalty, however, its degree should be determined by the
rank and intention of the individual who perpetrated the cri-
me, for if persons of eminent rank are convicted, there is no

'l English translation adopted from http://web.upmf-grenoble.fr/Haiti/Cours/Ak/Anglica/gai2_Poste.htm cit. 3. 3. 2012.
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doubt that they committed the act for the purpose of obtai-
ning the land of others, and they can be relegated for a certain
time, dependent upon their age; that is to say, if the accused is
very young, he should be exiled for a longer time; if he is old,
for a shorter time. Where others have transacted their busine-
ss, and have furnished their services, they shall be chastised
and sentenced to hard labor on the public works for two years.
If, however, they removed the monuments through ignorance,
or accidentally, it will be sufficient to have them whipped.
Dig. 47.21.3pr. Callistratus 5 de cogn.

Lege agraria, quam gaius caesar tulit, adversus eos, qui terminos
statutos extra suum gradum finesve moverint dolo malo, pecuniaria
poena constituta est: nam in terminos singulos, quos eiecerint locove
moverint, quinquaginta aureos in publico dari iubet: et eius actionem
petitionem ei qui volet esse iubet.

A pecuniary penalty was established by the agrarian law which
Gaius Caesar enacted against those who fraudulently removed
monuments beyond their proper place, and the boundaries of
their land; for it directed that they should pay to the Public
Treasury fifty aurei for every boundary mark which they took
out or removed, and that an action should be granted to anyo-
ne who desired to bring it.

Dig. 47.21.3.1 Callistratus 5 de cogn.

Alia quoque lege agraria, quam divus nerva tulit, cavetur, ut, si servus
servave insciente domino dolo malo fecerit, ei capital esse, nisi dominus
dominave multam sufferre maluerit.

By another agrarian law, introduced by the Divine Nerva,
it is provided that if a male or female slave, without the
knowledge of his or her master, commits this offence with
malicious intent, he or she shall be punished with death,
unless his or her master or mistress prefers to pay the fine.
Dig. 47.21.3.2 Callistratus 5 de cogn.

Hi quoque, qui finalium quaestionum obscurandarum causa
faciem locorum convertunt, ut ex arbore arbustum aut ex
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silva novale aut aliquid eiusmodi faciunt, poena plectendi
sunt pro persona et condicione et factorum violentia.
Those, also, who change the appearance of the place in order
to render the location of the boundaries obscure, as by ma-
king a shrub out of a tree; or plowed land out of a forest; or
who do anything else of this kind, shall be punished in accor-
dance with their character and their rank, and the violence
with which their acts were committed.

Punishments are very various and social status of the perpe-
trator is taken into account in considering the punishment®,
also motive that made him to do it — the incentive?!, but also
his age was important??. If somebody removed landmarks, he
should have been sent to relegatio™ as a punishment, if the per-
petrator was younger, he should have been expelled from the
country for a longer time, if he was older then for a shorter
time?*. If somebody removed landmarks on behalf of somebody
else in performance of his duties, he should have been whipped
and sentenced to two years of hard labour. If the stones were
moved by disregard or accidentally, he should have been only
whipped.?

Gaius Caesar issued act which stated a financial fine of 50
aureus for removing of boarder stones from their right place in-
tentionally.?®

In accordance with the act issued by divine Nervus, it is
stated that if the male of female slave intentionally commits
this crime without consciousness of his lord, he or she would
be sentenced to death, if the lord ordered it to them; he should
have paid only a fine.?’

Very specific legal regulation is devoted to visual change of
the places where the landmarks were placed e.g. who would
plant the trees, or who would transform a forest to a fallow
land, or something similar. Person that committed this offence
should have been punished by poena plectendi — the punishment
of battering.?®

The term relegatio is from the latin term relegare - to send away, to withdraw. Relegatio is the fighter from of banishment. Sometimes, relegatio was jointed with
material penalty, losing a citizenship or death penalty for forbidden re-entry. Often, it was awarded for a certain period, only exclusively for whole life.

Dig. 47,21,2
Dig. 47,21,2
Dig. 47,213pr.
Dig. 47,21,3,1
Dig. 47,21,3,2
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Dig. 47.21.3.1

Dig. 47.21.3.2

Gaius II, 8

Gaius I1, 9

Gaius I1.1

Gaius 1.2

Gaius I1. 3

Gaius I1.10

Gaius I1.11

Gaius I1.14a

Livius Ab Urbe condita I. 1
Livius Ab Urbe condita I. 8
Livius Ab Urbe condita I. 44
Livius Ab Urbe condita 1.26
Livius Ab Urbe condita II. 52
Livius Ab Urbe condita V, 51
Tacitus Annales XII. 23
Tacitus Annales XII. 24
Cicero De divinatione II. 35
Varro Lingua Latina V. 33
Dionyssios z Halikarnassu IV.13.
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Executioner’s Swords — their Form and Development
Brief summary™

Vilem Knoll**

To the contrary of the judiciary sword, which was used as
insignia while announcing the judgment,' the executioner’s
sword was a tool of administration of justice. However, it is
not considered a sword or a weapon, as it is mere tool hav-
ing the same name and form with the weapon, however with
different purpose.? It was used to kill the offender by cutting
off his/her head (decapitation), which was made but cut lead
against the neck of the convicted person which was no his/
her knees or sitting. In ideal case the head should have been
cut off the rest of the body by single cut lead between the
third and fourth vertebra. To the contrary of all other capital
punishments, the execution in form of cutting off the head
by sword was considered respectable and did not breach the
honor of convicted person nor his/her family.® Sword, as one
of bold tools connected with the execution of executioner’s
craft used for the killing of convicted person, reached also
a state of symbol.

To the contrary of the judiciary sword, the executioner’s
sword had to be fully operational. Its constructional and tech-
nical characteristics were based on its purpose. With regard to
type, the majority of swords still existing today and identified
as executioner’s swords correspond to the battle swords from
the Late Gothic Era. With total length of approximately 97
to 110 cm, they have doubled blade usually about 80 to 90
cm long in which we can often find a short groove. In com-
parison with battle swords they are typical by their significant
width of 4 to 7 cm (usually all the length long) and blunt, semi

rounded to straight peak. The blade tends to be thinner and
more flexible. The widths of the sword may be connected with
the need of regular sharpening. Blunt tip of the executioner’s
sword results from the fact that to the contrary of the battle
swords it was not used for stabbing, but only to cut. In the
period from which the majority of sword origin the develop-
ment of battle swords tended to have narrower blade made
rather for stabbing. Usually short, rather formal, guard has the
form of cross in major cases, sometimes slightly bent or with
widened ends, very rarely with protective rings. In comparison
with the battle swords, the head is rather smaller and has the
form of pear, ball or tulip. In many cases executioner’s sword
differs from the battle sword also by material of guard and
head, often made of brass. The lengths of the hilt with wood
overlay and sometimes braided with tissue, leather or wire,
represents about one fifth of the total lights of sword (17 to 22
cm) and therefore in majority cases it corresponds to use with
both hands. In exceptional cases we can still today find also
one hand swords. Average weight of the executioner’s swords
was 1.1 to 2.2 kg (mostly 1.5 to 1.8 kg). They are usually a bit
heavier that battle weapons having the corresponding meas-
ures, the weight of which usually does not exceed 1.3 to 1.5
kg. Nonetheless they were usually very well balanced, none-
theless in a way different from the battle swords. Their center
of gravity is closer to tip, usually in the middle or one third
of the blade’s lengths to the contrary with the battle swords,
which have the center of gravity close to the guard. Due to this

* The essay is based on author’s articles Vilém KNOLL, Kratké zamysleni nad symbolickjm vyznamem a podobou mece soudniho a mece katovského. [Res: Short
reflection on the symbolic meaning and form of the judicial sword and the executioner’s sword], in: Vilém KNOLL (Ed.), Nadéje pravni védy. Bykov
2010, Plzent 2011, pp. 69-74; Vilém KNOLL, O katovskjch mecich, in: Karel SCHELLE, (Ed.), Pravni archeologie. Sbornik z mezindrodni védecké kon-
ference potidané Katedrou spoleenskych véd FSv CVUT v Praze a The European Society for History of Law, Brno - Ostrava-Pifvoz 2011, pp. 63-68.

These are partial outcomes of more extensive elaboration in preparation.

** JUDr. Vilém Knoll, Ph.D., Department of Legal History Faculty of Law, University of West Bohemia, Pilsen, Czech Republic.
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To judiciary swords in more detail please see Vilém KNOLL, Kritké zamysleni...

, pp- 69-70 and literature cited there.

2 Leonid KRIZEK - Zdirad J. K. CECH, Encyklopedie zbrani a zbroje, Praha 1999, p. 160.
3 To the issue of honor as significant element of individual legal personality lately in short in Vilém KNOLL, Legal personality of natural persons in the Czech
medieval private law. Brief Summary, in: Journal on European History of Law, Vol. 1, No. 1, London 2010, pp. 59-61.
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fact the executioner’s swords have harder impact towards the
tip which fact fully corresponds to their purpose to cut. Sword
was usually deposited into a simple scabbard with possibility
to hang it on the belt or over the shoulder.*

Some of the still existing swords have 2 to 3 cm from the
end of the blade two, usually however three, occasionally also
four little holes called “bloody”. Their purpose remains a mys-
tery today. With regard to their description of “bloody” refer-
ring to the fact they ought to serve for outflow of blood, this
is certainly based on wrong romantic idea. It is not clear where
from and where to should the blood flow. It is the same case
of wrong denomination as in the case of blood groove.” The
purpose of holes is often interpreted based on reference to
Holy Trinity, which is however valid only in the case of three
holes and not when the number differs. Based on one of possi-
ble versions, these holes were use to attach leather straps with
lead weights at the ends to increase the strength of cut.® This
would however jeopardize the accuracy of cut. These weights
would cause both horizontal inaccuracy as well as the unwant-
ed twist of blade in both horizontal cut as well as in upper
cut against the neck of convicted person on knees or sitting.
Other authors mean that the reason for making these holes
was the effort to avoid the possibility to sharpen the tip and
use the sword for battle.” However, also this view seems not
to be very probable as nothing avoided the sharpening of tip
up to the holes, whereas with regard to the placement of holes
near the end of blade, the blade would not be much shorter.
These holes would, on the other hand, make such amendment
easier. On the other hand, we have to mention, that standard
executioner’s sword could be difficult to use in battle due to
its parameters. However, we cannot exclude also technologi-
cal purpose of holes connected with the making of sword, or
as the case may be with the testing of its quality during the
master trial. We can also assume certain not very probable
possibilities, according to which such holes could serve for at-

tachment of blade during sharpening or for hanging the sword
on the wall. Other possibilities occurred in the discussion in
conference, e.g. that such holes could make the spirit of the ex-
ecuted person leave for eternity easier or that they were used
as marks for discarded swords which ought not to be used for
its original purpose any more however, at the same time as
“unclean” tool it could also not be re-forged to be used into
another purpose.

Nonetheless generally speaking the executioner’s swords
had been less decorated some of still existing pieces are mas-
terpieces also from the artistic point of view. Decoration
concentrates mostly on blade and usually clearly shows the
connection between the sword and administration of justice.
Very often we can see here executioner’s tools, usually gallows
(sometimes also with the hanged man) or execution wheel or,
as the case may be the whole scene of execution. We can find
here the justice, Christian symbols as St. Michael, St. George,
Our Lady with Baby or Holy Cross, but also Judith with the
Head of Holophernes or a Skull symbolizing maybe Memento
Mori.® We can also find here many initial and invocatory in-
scriptions connected with their mission referring to the judg-
ment, calling God or dictating morale only. Some inscriptions
or coat of arms determine the town, or as the case may be,
capital court, to which the sword belong.” In exceptional cases
we can find a list of important persons on the blade who were
executed by that sword or even the name of executioner who
used it. This all is often amended by different ruins based on
than fashion. In many cases the blades are signed by the work-
shop sign or even the whole name of master, whose workshop
made it, often also including the year of making. Based on
this we know, that many still existing swords were made by
top class workshops in Passau or Solingen, whereas we are able
to identify also works of the bets sword makers of that time.
However, we shall not forget that similarly as in the case of
weapons, we can find pieces with fake workshop signs.'?

4
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As an example we can use one of swords coming original-
ly from the collection of the last executioner of Cheb, Karl
Huss, which was therefore connected with the city of Cheb,
on the blade of which there is a declaration “WANN ICH DAS
SCHWERD THUN AUFHEBEN / SO GEBE GOTT DEM
SUNDER DAS EWIGE LEBEN”. Besides the workshop sign
(head of bishop) we can also read doubled inscription “PETER
MUNICH IHNN SOLINGEN” and the date 1677. The in-
scriptions are framed by vegetable motifs and we can also see
gallows and execution wheel. The sword, the author of which is
famous sword maker Peter Munich the younger, active in Sol-
ingen maybe between years 1620 and 1680, is in exhibition to-
day in the guided tour of the State Castle in Kynzvart.!! From
the same workshop come also many other executioners” swords
scattered across the Europe.

Decoration of executioner’s swords and their signing is cer-
tainly connected with the longing of the town, or of the court,
for the representation due to which fact they then ordered
the sword in the first class workshops in Passau and Solingen,
which were also very trendy in the 16" and the 17 century.
At the same time, the decoration in some cases is related to the
fact that pursuant to the rules of some sword making guilds also
executioner’s sword was to be done, amongst other things, and
this was later donated to the town.

The way how the executioners” swords got into the property
of capital courts, mostly in cities, were different and were clear-
ly summarized by Maciej Trzcifiski.!? The sword might have
been done on court’s (or city council’s) order which paid for it
to its maker, or it ordered it and it was paid by the condemned
delinquent. This was the case of aristocrats or generally more
wealthy men who cared about their honor and therefore they
wanted not to be executed by the sword already used before.!
The city council could also have acquired it as masterpiece of
some sword maker who provided it to the city free of charge.
E.g. pursuant to the sword makers’ guild rules of the city of
Poznan of the 1497 three pieces had to be presented at the
master trial — usual sword, cavalier’s sword, and executioner’s

sword, of which the last one was provided to the town after the
trial.'* Howeverm, the town could receive executioner’s swords
also as a donation of wealthy maecenas.!> Nonetheless a situa-
tion might have occurred, when no special sword was available.
In such case also usual battle sword might have been used (or
adjusted, as the case may be). This is the case of sword still
existing today connected by tradition with the execution of the
prince Nicolas II of Opole in the 1497.1¢

The majority of towns, or as the case may be, their execu-
tioners, had several sword available. E.g. Ziirich had in the 1503
at least for of the executioner’s swords. The city of Poznan had
twelve of them in the 1567 and fifteen in the 1626. However,
the real number could have been different due to the above
mentioned guild rules. This was e.g. the case of the city of
Krakéw. Many local swords acquired by the city due to the
master trials based on guild rules still exist. It seems however,
that only few of them were actually used in praxis.!” The leg-
end says the executioner in the city of Zabkowice in the Lower
Silesia had his room decorated by swords all around.!® The ex-
ecutioner of Prague, Jan Mydl4t used four swords in total for
the well known execution of Czech nobleman on June 21st,
1621. Using the first one he executed eleven persons, using the
second one five and another eight persons were executed by the
other two swords.!? Also the executioner of the city of Bremen
had to have more swords available as in the 1539 he executed
eighty pirates during one execution. The same applies also for
the executioner of the city of Hamburg during the execution
of approximately thirty pirates under the leadership of famous
Klaus Stortebeker in the 1401,2° forty pirates in the 1464 or
26 pirates in the 1573.2! Also the last executioner of Cheb, Karl
Huss held more swords in his possession. However, with regard
to his passion for collections, we cannot exclude the possibility
that some of the swords he has got from executioners of other
towns or in different ways from completely other sources.??

Nonetheless the capital punishment in form of decapita-
tion occurs in Europe many hundred years before; the absolute
majority of still existing specialized executioner’s swords comes

11 National Heritage Institute, Regional Office in Loket, State Castle Kynzvart (Narodni pamatkovy dstav, Uzemni odborné pracoviste v Lokti, Statni

zdmek Kynzvart), inv. no. KY00260.
12 Maciej TRZCINSKI, Miecz...., p. 71.

13 E.g.in the 1684, Juliana of Zerotin let the sword made for her own execution in Wroclaw. The sword was destroyed after the 1942. Maciej TRZCINSKI,

Miecz..., pp. 86-87, no. 1.
4 Witold MAISEL, Archeologia prawna Polski...,
Zbroj..., pp. 664-676.

15 Witold MAISEL, Archeologia prawna Polski...., p. 181.
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17 Many thanks for the information to Dr. Marian Matecky, Chair of General Constitutional and Legal History, Faculty of Law and Administration of the

Jagiellonian University, Krakéw, Poland.
18 Ulrich KUHN, Das Richtschwert...
19 Josef PETRAN, Staroméstskd exckuce, Praha 2004, pp. 14, 15, 17.

, p- 94; Witold MAISEL, Archeologia prawna Polski...
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20 Legend says, the executioner Rosenfeld should have used four swords for the execution of 73 pirates on October 20", 1401. In fact the number of
executed was lower, maybe approximately thirty. The skull of one of the executed was later showed on public as a warning and therefore it was perfo-
rated by nail. It was discovered in the 1878 and exhibited in the exposition of Hamburgmuseum — Museum for Hamburg History (Hamburgmuseum

- Museum fir Hamburgische Geschichte).
2 Ulrich KUHN, Das Richtschwert...., p. 94.

22 At least one of them however was merel y a copy. To Karl Huss and his collection Eva HUMENIKOVA, Karel Huss (1761-1838). [Res: Karl Huss], in:
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from the time period between the Ist half 16 century and the
mid of 18" century. At the same time, however, by their form
they correspond to battle weapons form the Late Middle Ages.
Specialized executioner’s sword as such which is not weapon
but tool occurred at the beginning of the 16" century as the
result of the steady evolution and professionalization of execu-
tioners” profession. In the same form it survived until the end
of its use.23 At the same time however, we can follow certain de-
liberate tendency to make the sword look archaic trying to refer
to judicial power tradition and administration of justice in the
Middle Ages. In some cases the archaism is connected not only
with the form of the sword, but also with mentioned apparently
older dates than real date of production of the sword.?*
Relatively late origin of executioner’s sword as specialized
tool with certain forms is proved also by iconography from that
period represented, beside pictures or specific executions??, by
martyrdom of any of the Christian Saints in the older periods
in particular. On such picture we can usually see common battle
sword the type of which corresponds to the dating of painting.2
Similarly, we can see no differences between the sword in the
hands of executioner and other swords on the paintings of so
called “Saxon Overview” (Sachsenspiegel) e.g. in the manuscript
from Dresden from the time around the 1350.27 From home-
land we can find sword not having the form of executioner’s
swords e.g. on paintings Death of St. James on St. James Altar
by Master of Rajhrad Altar (1420-1430), deposited in Mora-
vian Gallery in Brno, or Execution of St. James on St. James and
Our Lady Altar by Master of Olomouc Altar (around 1450),
deposited in National Gallery in Prague. Similarly not even the
sword in the hands of executioner in initial “C” on fol. 150
in the Collection of municipal law of Brno by the scribe Va-
clav of Jihlava (1446) does not have the form of executioner’s
sword. Interesting sword with oversized long hilt can be seen in
the Scenes of life and martyr or St. Catherine on winged altar
(around 1530) in the St. Mark Church in Mostisté near Velké
Mezifici. One of few exceptions showing probably the forms of
executioner’s sword is e.g. the Execution of St. James by Hans
Holbein the Older (around 1502) and maybe the Execution of
St. Catherine from the workshop of Lucas Cranach the Older
(around 1515). However in this case the executioner has his
sword in the scabbard.?® However in some cases we can see the
weapon showing oriental forms or less usual weapon, as hunting
knife or sabre. An example of picture of specific weapons in the

2 See e.g. Maciej TRZCINSKI, Miecz..., p. 76.
24 Maciej TRZCINSKI, Miecz..., pp. 73-74.

25

hands of executioners is e.g. Martyrdom of St. Killian paint-
ed by Nuremberg Master (1575), Martyrdom of St. James by
Stephan Lochner (1st half of the 15% century) or Altar depict-
ing the scenes from life of John the Baptist according to Rogier
van der Weyden (Ist half of the 15" century).?” Amongst the
painting with Czech origin we can mention the Execution of St.
Barbra from the central part of the Altar of Osek by Master I.
W., from the period after the 1530, deposited in the National
Gallery in Prague. However the picture of these less usual weap-
ons was, with high probability, the result of the struggle to show
the executioner as pagan character killing the Christian Saint.
Surprisingly this actually reflects the reality— amongst others in
Arabic lands the sable was used for the execution instead of the
sword.30

The end of European executioner’s swords was caused by
the humanism of the Age of Enlightenment in the late 1800s
when we can see shift to other “more humane” forms of capital
punishments. From this point of view, the year 1792 seems to
represent a symbol of these changes, as the guillotine was intro-
duced in France.

Nowadays there is quite a serious issue in recognizing real
and fake executioner’s swords. There are usually only few ar-
chive sources connected to the individual still existing swords.
Due to this fact, if we do not have any inscriptions or pictures
on them, we often have problem to determine where the spe-
cific sword comes from and executioners of which capital court
used it. This is in particular due to their certain “attractiveness”
thanks to which they started their journey through different
private collections as of the 18" and the 19" century in particu-
lar, very often without the possibility to review the tradition of
origin.

In the collections of museums and individuals we can find
many different types of swords under denomination of execu-
tioner’s or execution sword, whereas many of them are consid-
ered to be executioner’s sword by tradition; however, they often
lack their characteristics. The situation is made even more com-
plicated by the fact that in the Era of Historicism and Romanti-
cism in the 19% century many copies or even fakes of execution-
er’s swords were produced and tend to be declared original until
today. Unfortunately, only in the case of very few executioners’
swords we can follow the tree of life of their owners in the way
we can prove their origin or at least way they got to the collec-
tions and confirm their originality in a satisfactory way.

Compare e.g. well known picture of execution of Captain Theobald of Brescie for high treason in the year 1311 in the illuminated chronicle of Roman

cavalry of Emperor Henry VII. called Codex Balduini Trevirensis, from years 1330 - 1340. Jifi SPEVACEK, Jan Lucembursky a jeho doba 1296-1346,
Praha 1994, p. 8; Wolfgang SCHILD, Die Geschichte der Gerichtsbarkeit. Vom Gottesurteil bis zum Beginn der modernen Rechtsprechung. 1000 Jahre Grausamkeit,

Miinchen 1980, reprint Hamburg 2003, p. 71.
26

From many existing pictures of executioners and their swords compare e.g. picture published in Wolfgang SCHILD, Die Geschichte..., pp. 176-191.

27 See e.g. repro in Christoph HINCKELDEY, Bilder aus dem Kriminalmusem. Band VII der Schriftenreihe des Mittelalterlichen Kriminalmuseums Rothenburg ob

der Tauber, Rothenburg o. d. T. 1984, pp. 3-18.

28 Repro published e.g. by Wolfgang SCHILD, Die Geschichte..., pp. 187, 190.

2 Repro see e.g. Wolfgang SCHILD, Die Geschichte..., pp. 188-189.

30 Martin MONESTIER, Historie trestu smrti. Déjiny a techniky hrdelniho trestu od pocitkit do soucasnosti, Praha 1998 (Martin MONESTIER, Peines de mort,

Paris 1994), p. 227.
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ANNEX: LEGAL ARCHEOLOGY

Cracow’s Legal Heritage

Marian Matecki*

God’s gifts are for use, but without excess,
Keep that in mind and don’t forget your age.!

As one of earliest urban centres in this part of Europe Cra-
cow can boast of a large number of buildings and artefacts that
are of special interest to the archaeology of law. For all those
sites that are still in place today there are some that have not
been able to withstand the ravages of time. The latter category
includes those that were destroyed after the partitioning of Po-
land in the late 18th century (in Cracow by the Austrians dur-
ing the rule of Emperor Joseph II).

This study attempts to take stock of the diversity of Cra-
cow’s legal heritage - which is part of its rich cultural heritage
and at the same time testimony to the legal culture that flour-
ished in Poland’s ancient royal capital. It can also be treated as
a Guide to Cracow’s Legal Heritage.

However, before we enter on our tour, it may be necessary to
clear up one or two points of terminology. The term legal arche-
ology (Rechtsarchiologie) was coined by Karl von Amira in 1889?
and popularized by his disciple Claudius von Schwerin.* In Po-
land this discipline was pioneered by Professor Witold Maisel
from Poznar, author of two foundational studies Poland’s legal
archaeology (Warszawa and Poznan, 1982) and Europe’s legal ar-
chaeology (Warszawa and Poznari, 1989). Although the term has
found broad acceptance in Europe, its use is not free from doubt
and controversy. So for example Professor Stanistaw Grodz-
icki questions the way ‘legal archaeology” is extended to cover
clothes, sphragistics, or the customs and manners connected
with law enforcement and justice. Terminological issues are no
doubt very important, but there is no room within the scope of
this study to pursue them any further.

What follows is a list of the principal buildings and objects that
represent Cracow’s legal heritage.

The Townguards™ Gate (Baszta Ceklarzy). Until its demoli-
tion it housed the town guards and the hangman’s assistants.
It was a square tower crowned with a turret roof ; its walls were
decorated with arches and Gothic tracery. Old engravings also
show a chimney pot sticking out of the roof, which indicates
that inside was a fireplace used by its inhabitants. Its general
appearance, with windows instead of arrow slits, suggests that
it was built for residential rather than defensive purposes. In
the 18th century the Townguards’ Gate military function was
to be enhanced by a sconce built next to it. Eventually, how-
ever, the Gate was pulled down before the sconce was anywhere

*
1
2
3

K. von Schverin, Rechtsircheologie, Berlin -Dahlem 1943.

near completion. A wooden water supply pipe (called Rurmus)
laid underground near the Gate was wrecked during the siege of
Cracow by the Swedes, who invaded Poland in 1655.

The pillory (pranger), aka the Pilate, was a sandstone col-
umn situated in the Market Square opposite the Krzysztofory
Palace between Szewska and Szczeparska Street. Although
the pillory dates back to the 16th century, its earliest icono-
graphic representation can be found on a map of the Market
Square from the year 1669. Facing Spiski House, the column is
mounted on round platform two steps above the ground level.
Another important iconographic representation of the pillory
comes from 1795. In Michat Stachowicz’s gouache painting
of ‘Kodciuszko Taking Oath at the Cracow Market Square on
24 March 1794 it is flanked by a row of food stalls. The following
year the Austrian administration decided to clear up the clutter
in the Market Square and give it a modern look. The facelift
involved getting rid of the pillory. It was eventually pulled down
in 1820 and removed to a village churchyard at MydIniki. There
it functioned for a while as a pillar supporting a statue of the Vir-
gin Mary. Fortunately, it was spotted by Wincenty Dabrowski,
Secretary of the Senate of the Cracow Republic and owner of
a landed estate at MydIniki. He bought the remains of the pil-
lory and had it mounted on a pedestal.

The pillory was an instrument of punishment; it was marked
a place from where persons sentenced to banishment from the
city were led under escort through Stawkowska Street and its
gate, and further along Dtuga Street to Pedzichéw, a place noto-
rious for the city gallows. In 1625 the printer Jedrzej Piotrowczyk
was sent to the pillory for publishing three pamphlets defending
the Cracow Academy against the Jesuits. The last public execu-
tion at the pillory took place in 1794 when Maciej Dzieworiski,
a Catholic priest, was beheaded for treason (ie. handing over to
the Russians the plan of the Polish camp at Bosutow). At present
the ancient Cracow pillory stands near House Nr 200 in the
eastern part of the village of MydIniki.

The convict cemetery. Its beginnings are connected with
alderman Andrzej Wierzynek who was caught stealing a large
sum of money from the city treasury. He was brought before the
court with small bags of money tied to his neck, found guilty,
and sentenced to death. After beheading, his body and his coffin
were carried down Sienna Street and buried in non-consecrat-
ed ground outside the New Gate. In 1429-1432 at that spot,

Dr. Marian Matecki, Faculty of Law and Administration, Jagiellonian University in Krakow, Poland.
From an inscription on a silver spoon from the 17th century (from the collection of the Jan Matejko Museum in Cracow)
K. von Amira, Grundriss des germanischen Rechts, Strassburg 1889. On ,Rechtsircheologie” cf. p. 15ff.
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beyond the outer perimeter of the Dominican convent, the Wi-
erzynek family, or more precisely the deceased’s son Mikotaj,
built a church dedicated to St Gertrud (destroyed during the
Swedish-Polish War, it was rebuilt in 1666%). Nearby, in 1679,
Bishop Andrzej Tizebicki funded Cracow’s first hospital for the
mentally ill. St Gertrud’s went up in flames during the civil
strife of the late 1760s (triggered off by the Confederation of
Bar), but was rebuilt in 1778. However, as its condition contin-
ued to deteriorate it was abandoned in 1810. Twelve years later
it was auctioned and torn down. We know that it was built on
a square plan and had a rectangular presbytery with an apse
topped by a roof with an ave bell. The cemetery was closed
down in the same year. Father Maciej Dziewonski, found guilty
of spying for the Russians, ie. treason, was the last victim of a
death sentence handed down in Cracow to have been interred
in the old convict burying ground before its closure.

The meeting place of Sejms. Cracow was the customary
venue of Coronation Sejms even after the capital was moved to
Warsaw in 1596. The coronation ceremony was held in the Ca-
thedral, while Sejm met in the Deputies’ Hall and the Senators’
Hall. Between 1918 and 1848 members of Assembly of the Re-
public of Cracow used these halls. In 1587 the Provincial Parlia-
ment of Matopolska held its general session at Wawel instead of
Korczyn, and in 1618 the castle hosted members of the Sejmik
of the Cracow Voivodship (which as a rule met at Proszowice).
These occasions were, however, absolutely exceptional.

The venue of church synods. Wawel Cathedral was the ven-
ue of four church synods. It was also the seat of the Bishopric of
Cracow. Established by Pope Sylvester Il in 999, its status was
confirmed by Emperor Otto III at the Congress of Gniezno in
the year 1000.

Wawel. The castle was the official seat of the Supreme Treas-
urer, the Grand Marshal of the Crown and his deputies, and the
court hetman. It was also the seat of the Castellan, Governor
and Voivod of Cracow,. Neither the Castellan nor the Voivod
were members of the royal court. Wawel (or the Upper Cas-
tle) was divided into three zones. The ‘lower storey’, ie. ground
floor rooms, were used as offices; the ‘middle storey’, ie. rooms
on the first floor, was set aside for the monarch and the royal
family; and finally the ‘upper storey’, ie. rooms in the second
floor, housed the Senate and the Sejm, as well as the reception
of foreign envoys. Both the King’s Council and courts of law
convened at the castle; some of its towers were used as prisons.
The royal insignia were kept here as well (exceptionally, during
the Swedish-Polish War they were removed to Lubowla Castle
in Spisz; on two occasions, in 1704 and in 1764, they were
sent to Warsaw for the coronation of Stanistaw Leszczynski and
Stanistaw August Poniatowski respectively). The Crown Ar-
chives were relocated to Warsaw in 1765. Finally, Wawel Castle
was the seat of the High Courts of German (Magdeburg) Law
in Poland.

* Ten years later the church was consecrated by Bishop Mikotaj Oborski.

Lanterns of the Dead. At least two such lanterns are known to
have existed in Cracow. One of them marked a place where priests
used to hear confessions in front of St Valentine’s church; it. Now
it can be found in the yard of St Nicholas’s church in Mikofajska
Street. Next to St Valentine’s church, probably situated near to-
day’s intersection of Stowianiska Street and Pedzichéw Street in
Kleparz, was a leper hospital. The earliest mention of the latter
comes from 1441. The lantern of the dead was placed there to
warn the residents of the danger ofinfection. The site seems to
have been doomed in more ways than one. St Valentine’s church
burned down in 1528. It was rebuilt with timber post-and-beam
walls only to be destroyed in 1655 during the Swedish-Polish War.
The construction of a new brick and stone church, financed by a
well-off Kleparz burgher Tomasz Olszowski, began in 1661. It was,
however, demolished in the late 1760s (during the civil war con-
nected with the Confederation of Bar). Rebuilt again, it was finally
sold and torn down in 1818. Its lantern of the dead was removed
to yard of St Nicholas’s church.

The other lantern can be found at the back of Hotel Garni-
zonowy, or ‘Hotel Royal’. It arrived there most probably from St
Sebastian’s church in Kleparz. That church, too, had a small infir-
mary attached to it. It. Both the church and the adjoining home
which offered care to venereal patients were completed by 1528.
In 1793 a gale-force wind caused severe damage to the church. The
repair work stalled until the financially strapped Senate of the Free
City of Cracow decided to demolish the church and to transfer its
patients to the Holy Ghost Hospital. What reminds us today of
that church is the name St Sebastian Street.

Capital punishment

Execution sites. Burnings at the stake were carried out in front
of the main entrance of St Mary’s Church (eg. in 1539 and 1588),
and exceptionally in Salwator, on the bank of the Vistula. So, for
instance, in 1539 a woman, Katarzyna Wajglowa née Malcherowa,
wife of Melchior Wajgel alderman and goldsmith, was convicted
of apostasy. The verdict was formulated as follows: “Katarzyna
Malcherowa, the wife of an alderman, beguiled by the Jews, re-
nounced the Christian faith; partly this was caused by her mental
infirmity or despair, which was shown in her disputatious temper.
As it proved impossible to wean her off her mad delusions, she
was convicted and sentenced to death by Piotr Gamrat, Bishop of
Cracow; she went to her death with as much good cheer as if it was
a wedding; she was burned in Cracow’s Main Square.” In 1588 a
man named Zakrzewski suffered the same fate. He was charged
with assaulting an altar boy and a priest celebrating mass and des-
ecrating the host. As a contemporary chronicler writes “and so it
all ended on Ist July, Friday, after a long pause for reflection, at 10
o'clock in the Market Square in front of St Mary’s church, where
that Zakrzewski was burned at the stake.”

Beheadings were carried out in front of Grey House in the
Market Square’, in the Town Hall yard, at the town entrance

5 This place was believed to be tainted. The revulsion and shame it provoked lingered on well until the beginning of the 20th century in spite of the fact
that it was ‘cleansed’ by the majestic statue of Adam Mickiewicz. At the turn of the 19th century it was still a place of ill repute as evidenced by the
shady domestic staff exchange (or, to give the procedure its more colloquial designation, ‘servant trafficking’) that throve under the patriotic monu-
ment. A female servant was expected to carry a Work Book in which the employer would mark her character. The common formula consisted of three

«w

words, “loyal, hard-working, moral”.
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opposite Florianska Street, and at the pillory in the Market
Square. Noblemen were beheaded at Wawel, where their trials
took place. It was also possible to decapitate the culprit at the
scene of his crime.®

Hangings were performed at the town gallows in Pedzichow
Street. The Kazimierz gallows was erected on Krzemionki Hill.
The latter was also the site of some qualified executions like
that of Aleksander Kostka Napierski, who was executed by im-
palement. This cruel death is recalled in Wespazjan Kochowski’s
verses:

“I wonder who’s that cook newly in town

Serving Kostka grill instead of roast fowl”.

The gallows. The Kotataj City Map of 1785 puts it on the
grounds of today’s Helclow Care Home, near the end of Pedz-
ichéw Street. The convicts were led to it along Stawkowska Street
and Dtuga Street up to Pedzichéw. Early sources refer to it as a
hamlet on the outskirts of Kleparz, “Pedzichow in Kleparz”.”
Cracow’s principal gallows, mounted on a paved pedestal, was
situated near the intersection of Helcléw Street and Pedzichow
Streets, approximately at a place occupied today by the ZUS
office block. The Austrians, acting in the spirit of enlightened
Josephinism, demolished that grisly landmark in 1796.

In the course of the next century the Austrian authorities car-
ried out executions by hanging in the courtyard of the Samuel
Maciejowski House (which today belongs to the Cracow Poly-
technic) in Kanonicza Street. This site was conveniently close
to the police headquarters, courts of law, and prisons. Today, we
can find there a walled-up passageway through which convicts
were led to the scaffold; the exact spot where it stood is marked
by a small lawn.

Royal insignia. The Spear of St Maurice (or the Spear of
Destiny). According to attested tradition this is the spear that
Otto III presented to Bolestaw Chrobry at the Gniezno Con-
gress in 1000. It seems the Emperor had more such relics for
he is known to have given another Spear of St Maurice to the
King Stephen I of Hungary. In the 14th century the spear was
deposited in Wawel Cathedral: chronicler Marcin Kromer saw
it at the altar ‘where the Bishop takes his seat’. The Spear of St
Maurice is the oldest of Poland’s royal insignia. Queen Jadwiga’s
royal insignia are displayed on her marble tomb in the nave of
the cathedral. While Kazimierz the Great’s regalia, including his
funebral crown, remain in his tomb, their copies can be seen in
the Cathedral Treasury.

Instruments of torture. Found in the cellars of the Town Hall
in 1873, they would have been destroyed if it were not for Jan
Matejko who offered to buy them. Since then they have been
stored in the Jan Matejko House in Florianska Street. The col-
lection includes a mouth gag, a beheading axe, manacles, iron
collars, and a Spanish boot used to crush the joints of the foot.

Other forms of punishment practiced in Cracow

Excommunication. In Poland this form of ecclesiastical cen-
sure was first declared by the Bishop of Cracow Stanistaw of Szc-

6

arraigned for rape and abuse of office.

zepanéw in the 11th century. King Bolestaw the Bold retaliated
by having the bishop sentenced to death by hacking off the limbs
(truncatio) in the courtyard of Wawel Castle. Excommunication
was a formal act of the church: it was made from the steps of the
altar with all the candles lit up, accompanied by the ringing of
bells and the singing of psalms. The words of the declaration were
as follows: “ May he be cursed so that his limbs fail him, from the
crown of his head to the toes of his feet. May his bowels break out
and his body teems wit worms (...) At the Last Judgement may he
be cursed like the devil and his angels and may he vanish for ever
unless he repents “.

Flogging. Culprits were usually flogged at the pillory, though
there were exceptions. This form of punishment was still in use
during the time of the Republic of Cracow (ie. the first half of the
19th century). In one such case Jan Wazon, a confectioner’s ap-
prentice and son of a councilor from Graubinden, came to blows
at a ball with General Pawet Grabowski. The Senate sentenced
the young Swiss to 15 strokes with the rod and issued him with a
deportation order. The corporeal punishment was administered in
public in front of the Town Hall and Wieland pastry shop. Soon
afterwards Wazon left town, without waiting for the deportation
deadline. The incident apparently divided Cracow’s public opinion
into two hostile factions which ‘kept their war going until 1931".

Community service. This kind of punishment was popular
in the 19th century due to its individual focus and deterrent
effect. Most often it involved doing unpaid work for a munici-
pal service, eg, garbage collection. The following amusing incident
comes from 1834. The culprit, one Anastazy Podgorski, went to
jail for impersonating a duke. He was to be banished but that sen-
tence was commuted to a term of imprisonment with community
service. When the sentence was being read out he stood on a scaf-
folding opposite the Cloth Hall on the side of Bracka Street. He
was handcuffed, a placard with the sentence tied round his neck.
When he served his term sweeping the streets he was on the watch
for coaches about to pull up. He would then rush to help open the
door and pressed his assistance on the ladies climbing down the
steps.

Flogging in the guardhouse. It was a punishment meted out
in the yard of the guardhouse in the Market Square, away from
the onlookers’ gaze, and therefore saving the culprit the pub-
lic humiliation. In 1836 a citizen of Cracow was sentenced to
a flogging in the guardhouse for offending an Austrian soldier on
guard in front of the Sign of the Rams Palace, the official residence
of General Kaufmann.

Iron collars. A pair of jougs that were fastened on the neck of
the convict are hung up at a side entrance to St Mary’s Church.

Chamber of Industry and Commerce. Its stylish building in
Dtuga Street (at present used by the publishing firm Wydawnict-
wo Literackie) was designed by Franciszek Maczynski and Tadeusz
Stryjefiski in 1904-1906. In the Mehoffer Hall on the first floor
there is a fine collection of Jozef Mehoffer’s paintings. The stair-
case is decorated with stained glass panels, designed by Francizek
Maczynski, showing allegories of Industry and Trade.

The first execution by beheading was carried out in Cracow in 1395. The case was rather unusal as the convict happened to Judge Spytko of Dytrychéw,

7 In the 15th century Pedzichéw belonged to the Canons Regular of the Order of the Holy Spirit in Saxia.
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The Executioner’s House. It was in fact the Executioner’s
Gate at the end of $w. Marka Street (formerly Rogacka Street).
The tower gate was crowned with a Renaissance attic decorated
with Cracow’s coats of arms and lions’ heads (on the frontal
facade). These may have been added, together with a projecting
cornice, in the 16th century, while medieval origin of the Execu-
tioner’s Gate itself is indicated its pinnacled roof (as attested by
iconographic sources; the building does not exist any more). In
1601 the defensive functions of the Gate were upgraded: it was
reinforced by escarpments on all sides. Although it was place
where the executioner had his living quarters, the name ‘Execu-
tioner’s Gate” was gven to it by Ambrozy Grabowski.

Buildings of the former St Michael Benedictine Monastery
and St Michael’s Prison. The complex of buildings was connect-
ed with the fortifications of Wawel Castle through a multi- level
network of tunnels, which still exist. Until the 18th century this
area at the foot of Wawel and the Planty (Ring Garden), were
surrounded by bogs and mires.

House of the Abbot of the Tyniec Benedictine Monastery.
According to a 1482 document, it was a house close to the
Chapter House of the Wawel Cathedral canons (aka the Deans’
residence) in Kanonicza Street.

Knaves’ Chapel (St Anthony’s Chapel). This side chapel to
the left of main entrance of St Mary’s church was a place where
convicts sentenced to death could see a priest and spend the last
hours of their lives. After spending his last night in that chapel,
a convict followed by some clergy, was conducted to the site of
execution, which was either near the church entrance or op-
posite the Gray House. The sad ceremony was accompanied by
the knell of a bell from the lower tower of St Mary’s church.

A knife used to carry out sentences of humiliating mutila-
tion. An iron knife which hangs on a chain in the central pas-
sage of the Cloth Hall is in fact a successive copy of what is
believed to have been the original instrument of punishment
for lesser offences (ie. cutting off ears for theft) in the Middle
Ages. An alternative explanation of the reason why the knife
has been treated with such respect is provided by a legend about
two brothers who were building the towers of St Mary’s church.
When one of them saw that he would not be able to build
a tower as tall as his brother’s, he stabbed him in a fit of envy:.
The knife used to commit that crime was hung up in the Cloth
Hall as a gruesome reminder of that incident.

The Cloth Hall (Sukiennice). This spacious building in the
centre of the Marquet Square dates back to the 13th century.
Thoroughly rebuilt in the 16th century, its functions were nev-
er narrowly commercial. The chambers of the Cloth Hall saw
countless galas and balls, and in 1880 the homage of Galicia’s
nobility to Emperor Franz Joseph I. A list of star guests of vari-
ous functions held at the Cloth Hall includes King Stanistaw
August Poniatowski (1787), Prince J6zef Poniatowski (1809)
and Fryderyk August Wettin, Duke of Warsaw (1810).

The site of homage ceremonies. This is a piece of ground
in the Market Square opposite Bracka Street and House No
21 (the Evangelists’ Mansion, but also known as the Waxman
Mansion, the Bolepin Mansion, or Lanckororiski Family Man-

sion) where Polish kings received homage from the citizens of
Cracow. The spot was called At the Majesty’ or ‘At the Gold'.
During the ceremony the king would sit on a throne mounted
on a raised wooden platform (also called “Theatrum’). Today
a plaque which commemorates the Homage of the Duke of
Prussia in 1525 marks that spot, though somewhat imprecisely.®
The first known homage ceremony took place there on 21 Janu-
ary 1320, when Cracow burghers presented King Wtadystaw
Lokietek with the keys to the city and 1000 gold florins.
The King on his part raised a few prominent burghers to the
rank of nobility in gold. Of the Polish kings neither Stanistaw
Leszczynski nor Stanislaw August Poniatowski presided over
a Cracow homage: their coronation took place in Warsaw.

In the 19th century the ancient ceremony was revived dur-
ing Emperor Franz Joseph’s official visit to Galicia. It was ob-
served by Stanistaw Cyrankiewicz, who left us the following
account: “The monarch, accompanied by Count Alfred Potocki,
the Governor of Galicia, and without any escort, walked out of
the Sign of the Rams Mansion and moved between the cheering
crowds towards the Cloth Hall; once in the Hall he stopped by
the throne installed for him on a platform in the passage op-
posite Szewska Street as a Cracow wedding party, dancing to
the tune of something like a Polonaise, came up and deposited
gifts of bread, salt and a large wedding cake at the foot of the
throne.” Then, a huge loaf of bread was presented to the mon-
arch by Count Kazimierz Badeni.

An account of the first homage in the Cracow Market
Square can be found in the chronicles of Jan Dtugosz: “The
following day [after the coronation] King Wtadystaw dressed
in royal robes walked down in the company of prelates and
lords to the city of Cracow and take his seat on a throne spe-
cially prepared for that occasion; having first strolled round
the city, he received the homage and oaths of loyalty made
freely by the the burghers of Cracow. It was then that the
Cracow Cathedral was granted the exclusive privilege of royal
coronation; it was a right it has enjoyed ever since. By com-
mon consent it was decided that the crown and other royal
insignia would be deposited and kept at Cracow Castle which
had very strong fortifications; the village of Gniezno had no
means of repelling an enemy attack and thus could not ensure
the safety [of these precious objects]. It was also decided that
all future coronations of the kings and queens of Poland would
take place in the Cracow cathedral.”

The Town Hall. The earliest mention of the Cracow Town
Hall comes from the year 1313. It seems that originally, in
addition to its secular function, the place may have also had
some religious significance. This is suggested by a 1383 record
of a grant of indulgences to the Town Hall chapel by Arch-
bishop Dymitr, the Papal legate.

The construction of the Town Hall was probably completed
in the second half of the 15th century when its tower was fi-
nally capped with a massive spire, built under the supervision
of Master Jan of Torun. Various annexes, which had hardly
anything to do with principal function of the building, kept
being added in the following centuries. The largest of them

8 In fact the ceremony took place opposite Bracka Street, in front of the Evangelists” House.
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was a grain store abutting on the north wall of the tower. This
northern wing was rebuilt and expanded in 1637-1640. An-
other notable addition was a decorative frieze with portraits
of Polish kings. Apart from office rooms the Town Hall had
a few large rooms, chief among them the Lords’ Chamber,
where the Town Council held its meetings, and the Jury
Chamber, whose walls were decorated with portraits of the
Polish kings. In the early 19th century the buildings clustered
round the tower were in such a bad state of repair that the
Sejm of the Republic of Cracow ordered their demolition. The
clearance began in 1818 with the granary and continued until
1820. Although the assembly also endorsed also plans to re-
build the demolished buildings, this project was never carried
out. What remains of the old Town Hall is just the tower.
Although it was completed in 1383, its construction may well
have begun in the late 13th century. The tower was capped
with a Gothic spire, consumed by flames in 1556. Another fire
damaged it in 1680. In the following years both the founda-
tions and the helm were repaired. A thorough renovation of
the whole structure did not take place until 1783-1784. The
entrance to the tower is now guarded by a pair of stone lions
brought here from the Ptawowice Palace; they have replaced
the original, 19th-century lion statues worn out by wind and
rain (one of them can still be seen in the Town Hall Museum).
A door on the south side of the tower opens to stairs that lead
to a clutch of subterrain passages, rooms and halls, one of
them a converted into a theatre. The Town Hall’s underground
storey housed an inn called the Swidnicka Cellar (it got its
name from the Silesian Swidnica beer that was sold there) or
alternatively The Indies. The inn could be accessed through
a separate staircase opening onto Szewska Street and $w. Jana
Street (later walled up) and through a passageway from “Tor-
tornia’, as the Torture Chamber was called in common par-
lance. The latter was connected by another passage with the
felons” ward of the city jail called ‘Dorotka’.

The extant 16th-century stone portal is the sole reminder
of the former splendour of the Lords’” Hall where members of
the Cracow City Council convened for their sessions.

Instruments of torture from the Torture Chamber were sal-
vaged by Jan Matejko and since that time they have keep kept
in the Jan Matejko House in Florianska Street.

Coat of Arms of the Cracow Academy. The blazon of the
Cracow Academy (and its successor the Jagiellonian Univer-
sity) is Azure, two crossed rector’s scepters or. This emblem
has been known since the reign of Wtadystaw Jagietto. Jan
Brozek traces the origins of the arms to “a long deliberation in
the days of King Jagietto... In the end, when everybody had his
say, the conclusion was that if the Chapter was to have three
crowns, the Academy may have two scepters”.

Policing the town. Law and order in the streets was kept
by guards (Pol. wicletnicy, Lat. circulatores) under orders from
the burgrabia (aka hutman) and town grooms (they should be
distinguished from night watchmen, Lat. vigiles). Their prin-

cipal duty was to do sentry duties and some policing in the
streets. They were headed by magister circulatorum (a beadle);
their pay was 6 groszy. They were armed with shields, helmets,
and pieces of armour. Among their many rights was the right
of arrest of suspects.

Wijt’s House. The residence of the wdjt (or elected town
reeve) was situated in a fortified place ‘na Grédku’, a low hill
in the east of Cracow, near today’s church of Our Lady of the
Snows. In the 13th century this place was attached to the
main line of Cracow’s fortifications. Grédek was an important
point of communication: through it ran the shortest route to
Maty Rynek (Little Market) and from it to the Krakéw-San-
domierz road. In the extant fragment of the city walls there is
still an opening which marks the site of the Butchers” Gate.
Built after 1285, the Gate stood near the house of wéjt Albert,
who led a mutiny against Wladystaw Lokietek. The king had
the house destroyed after quelling the rebellion, after 1312.
Soon afterwards another house (‘Grédek Lokietkowy’, or
‘Lokietek’s little castle’) was built on that spot, ie. between
the Butchers’ Gate and Mikotajska Gate. From the middle of
the 14th century it housed the official residence of the star-
osta grodowy (ie. city mayor appointed by the king). The office
was introduced by Wactaw II, king of Poland 1300-1305, as
the old system with castellans in charge had been getting un-
wieldy. Later Grédek’s ownership passed into the hands of the
landed nobility. When it burned down in 1475, the Tarnowski
Family, the current owners, had it rebuilt. They continued to
reside in it until the 17th century, when they decided to do-
nate it to the Order of Dominican Nuns.’

Official residences of the Bishop of Cracow. Tradition has it
that the first Cracow bishops as well members of Bishops’ Curia
were Benedictines from the Tyniec, hence the strong tie between
the Bishopric of Cracow with the Tyniec Monastery. In the early
days the Bishops of Cracow resided at Wawel near the cathe-
dral. Later their official residence was to be found in Kanonicza
Street. Eventually they settled down at the Archbishop’s Palace
opposite the Franciscan Church in Franciszkanska Street.

Headquarters of the communist authorities. The tower house
in Tomasza Street No 43, which came to be known as the Party
House, was built in 1921. Designed by Ludwik Wojtyczka, it
was to house the local grain exchange. In 1944-1990 it was the
headquarters of the Cracow Committee of the Polish United
Workers’ Party. This building was believed by many to be Cra-
cow’s first high-rise, an opinion which need not be true.!’

The last public execution. In Cracow the last public behead-
ing was carried out at the time of Kosciuszko’s insurrection. On
31 May 1794, at 10.30 am Maciej Dziewoniski, convicted of
spying for the Russians, was decapitated in the Market Square
in front the Grey House. Having found him guilty of passing
information about Polish army units stationed in Cracow in
letters to his sister, who had married a Russian general named
Parczewski, the Insurrectionist Tribunal condemned him to
death on the previous day and ordered that the sentence be

? In 1621 Anna Lubomirska in addition to disposing of Gabriel Tarnowski’s house funded the construction of a church and convent for the nuns (wreck-

age from medieval walls was used to put up the new buildings).
10°Cf. M. Rozek, Przewodnik..., p. 53.
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carried out within 24 hours. The event is recorded in Ambrozy
Grabowski’s memoirs; his account is worth quoting at length:
“[Father Dziewonski] was imprisoned in the Cracow Town
Hall. On the day of the execution he was led out of jail by
a group of militiamen, ie. Cracow burghers who joined this for-
mation for there was no army around. Father Jozef Mecinski,
a Franciscan friar, prepared the victim for his death and led
him to the square next to St Wojciech Church, opposite the
Grey House. The spot was surrounded on all sides by the said
militia. Father Dzieworiski was wearing a shroud and looked
more dead than alive. When he stepped into the death circle
where a stool was waiting for him, men helped him to sit down;
then the hangman with his sleeves rolled up came up to him
and, having tucked the man’s hair under his nightcap, made his
last toilet; the head dropped down in an instant. A black coffin
marked with white lines was ready; as soon as the body and the
head was put into it, the peasants [who brought it] carried it
shoulder-high, suspended on a horizontal pole, to St Gertrud’s
churchyard, where it was buried; this was in accordance with
the custom that the decapitated be interred near that small
church.” But the punishment was not over yet. It was reported
that the hangman shouted “Long live the Commonwealth!” and
the ill-fated letters were burned.

Kleparz Market. This market was the centre of Kleparz,
a small town in its own right just outside the gates of Cracow,
later one its districts. In the old days the market extended from
today’s Kleparz Market over to Matejko Square. The area of
historic Kleparz was bounded by the following streets: Szlak,
Ku Promnikowi (today’s Warszawska Street), then Dtuga and
Krowia (today’s $w. Filipa Street), and Podwale (ie. that part of
it which is now Basztowa Street) and §w. Walentego (former
Pedzichow Street), including the site of Cracow’s city gallows.

The market was overlooked by the town hall of Kleparz,
a brick house with a wooden tower. The first known mention of
it comes from 1465. A stone’s throw away from Cracow, Kleparz
was dangerously exposed to the depredations of the various ar-
mies that every now and again laid siege to the royal capital.
In 1587 Kleparz and its town hall suffered great damage from
the troops of Archduke Maximilian Habsburg; it was burned
down repeatedly during the Swedish-Polish war (late 1660s),
and burned down again during the insurrection spurred by the
Confederation of Bar (late 1760s). When the rebuilding work
started in 1774, it was decided that the town hall would be
amodest two-storey building. In the early 19th century it came
into private hands. The burgher family that acquired it in 1805
had it pulled down: in its place the new owners built a residen-
tial house, typical of the time. The foundations of the medieval
town hall were first located in 1906.!" Their remains are ex-
posed in the cellars of House No 12 in Rynek Kleparski.!?

In the late 18" century Kleparz had 120 houses, over
a hundred of them wooden. This made the place highly vulner-
able to fires, which seem to have occurred all too frequently.

" Cf. M. Rozek, Przewodnik..., p. 15.
12 Cf. M. Rozek, Przewodnik..., p. 26.
13 Cf. M. Rozek, Przewodnik..., p. 28.
14 Cf. M. Rozek, Przewodnik..., p. 29.

The following churches (all of them have survived) were in the
vicinity of the old Kleparz Town Hall: St Philip and St James’s,
St Florian’s (where the so-called Royal Road starts off), St Val-
entine’s, St Simon and St Jude Thaddeus’s.

Kleparz. This small town, situated to the north of Cracow on
the so-called Torun Route, leading to Torun via Miech6w, was
incorporated under Magdeburg Law (with the Cracow charter
serving as a model) in 1366. Kleparz, however, was not allowed
staple rights nor the right to operate a municipal weighing
scales. Its population, which, until the end of the 18th cen-
tury, never exceeded 1,000, depended for their livelihood on
agriculture, vegetable growing and handicraft. The town was
also famous for its horse markets. The local government was
modeled on the Cracoovian one, though there were some dif-
ferences. The executive function was exercised by the munici-
pal council alongside the wojt-jurymen type of administration,
which was normally concerned with judicial matters. These dif-
ferences persisted until end of the 18" century when Kleparz
was annexed by Cracow. It was followed, in the 19" century, by
a phase of intense development which gave Kleparz its present
urban look.

Cracow’s jurpdykas. Jurpdykas were small territorial units
which functioned independently of the jurisdiction, laws and
regulations (especially concerning manufacturing and trade)
of the town they bordered on. Cracow’s jurydykas were Szlak
(cf. today’street of that name) in the north, Pradnik (since the
17t century this neighbourhood has been called Wesota) in the
east, and Biskupie, Pedzichéw and Blonie in the west.

Trade unions offices. The Railwaymen’s Trade Unions (ZZK)
was headquartered at Warszawska Street No 17 in the former
Przeworskich Mansion. It could be found at the same address
in the interwar period.!?

Military Tribunals of the ku.k. Monarchy. The Garrison
Court of the Imperial and Royal Monarchy of Austria-Hungary
and the Landwehrgericht (Court of the Home Army)

resided in Montelupich Street not far from the Archduke
Rudolph Barracks. The court building was designed in accord-
ance with the appropriate official code by an unknown Austrian
architect. For their neighbours the military courts had the bar-
racks of an OED battalion (Pionier-Bataillon).'*

Urban chains. Iron chains, aka safety chains, were stretched
from wall to wall across the streets in order to hinder the ad-
vance of enemy troops in case they managed to break through
the outer defences of the city. The earliest information about
the use of this device comes the end of the 14th century. Quite
a number of those chains have been preserved in various parts
of the city; a specimen of this type of defensive hardware still
hangs down the steep slope near House Nr 18 of $w. Tomasza
Street.

Votive manacles. Among the votive gifts showcased near the
altar of the Church of Our Lady of the Redemption of Slaves
there is a pair of manacles which were left here, according to
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tradition, by a convict who had been saved from the gallows by
the miraculous intervention of the Virgin Mary. The church,
dedicated to SS. John the Baptist and John the Evangelist,is
of Romanesque provenance; it is believed to have been found-
ed in the 12th century by Piotr Wtostowic aka Dunin (the
Dane), comes palatinus of King Bolestaw III the Wrymouth and
Wiadystaw II the Exile.

Dead bells. Also known as Passing Bells, these were hand
bells rung to mark the death or the agony of a relative or close
friend. As a rule every church had such a bell and its use was
believed to tap special indulgences promulgated by the pope.
One such bell hangs on the wall near the wicket gate of the
Franciscan convent at Reformacka Street No 15.1

Association for Mortgages and Singular Credits. The Mod-
ernist mansion at $w. Anny Street No. 9 was designed by Raj-
mund Meus specially for that respectable institution. The plot
of land on which it was built in 1908 had previously belonged
to the university printers. Now it houses the Chamber of Small
and Medium-Sized Business (Izba Rzemieslnicza).

Guardian of the rights of the Jagiellonian University. This
title belongs to St Bernard of Clairvaux, proclaimed patron of
university rights by Pope Martin V. St Bernard was a Cistercian
monk, classic expounder of Mariology, philosopher, medieval
intellectual, the actual spiritus movens of the Second Crusade,
author of the Rule of the Templars. In 1418 the Church of St
Anne came under the patronage of the Cistercians; this may
explain the presence of the effigy of St Bernard of Clairvaux on
the facade of that oldest university church in Cracow.'®

Allegory of the Faculty of Law. This is one of four allegorical
figures — the other three represent Theology, Philosophy and
Medicine - in the Confession of St Jan Kanty, a statuary in the
transept altar of the university church of St Anne’s. They bear
on their shoulders the coffin reliquary of the saint, who was
a professor of the Cracow Academy in the 15th century. With
its medieval origins Cracow’s Faculty of Law is the oldest in
Poland.

Sejm of the Republic of Cracow. This legislative body of the
city state established in 1815 held its sessions in House No
12 of $w. Anny Street, a university building formerly known as
Collegium Nowodworskiego, but lately renamed, to suit its new
function, Collegium Medicum. The addition in 1855 of a wing
with an arcade gallery and a stylish flight of steps designed by
Tomasz Majewski improved the look of the place and created
more space that was used to accommodate the reading rooms
and offices of the Jagiellonian Library.

Border stones. One such stone which marks the old border
between Kleparz and Pedzichéw can be found beween Houses
No 1 and 3 of Pedzichéw Street. The stone put in place in 1782
indicated the limits of the Pedzich6éw jurydyka, a piece of land
under the jurisdiction of the cathedral canons of Wawel.

The Market Square. Measuring 200 x 200 metres, the Mar-
ket Square was laid out in the run-up to the promulgation of
the City Charter (Akt lokacpjny), based on Madeburg Law, in
1257. The area of the chartered city was divided into four quar-

15 Cf. M. Rozek, Przewodnik..., p. 118.
16 Cf. M. Rozek, Przewodnik..., p. 137.

ters created by the intersection of two perpendicular axes at the
centre point of the Market Square. The quarters were named
Grodzki, Garncarski (Potters’), Rzezniczy (Butchers’) and
Stawkowski (from the town Stawkéw). The Cloth Hall made
its appearance in the Market Square in the 13th century; it was
thoroughly rebuilt in the 16th century. In the late 16th century
with a huddle of 342 stalls the Market must have looked like
a small town by itself. In the Market the burghers were able to
access all the facilities and services that a medieval city should
provide: there was the Town Hall, the weighing scales (waga),
the shops (Sukiennice), the guard house, and churches (St Wo-
jciech’s and St Mary’s). The Market was also the scene of pub-
lic executions, which were carried out as a rule in two places, in
front of St Mary’s church and the Grey House, or in the Town
Hall courtyard, near the city gaol. Early 19th century sources
make mention of a salt market and salt store operating along
the north-western border of the Market Square and of a coal
market which occupied a plot between the Town Hall and the
house fronts between Bracka Street and Wislna Street. There
was also a hen market that abutted on the northern side of the
salt market and a lead market next to the coal market, facing
the houses between Bracka Street and Grodzka Street. A Jewish
market was in business near St Wociech’s church; other spots
round the Market Square saw occasional appearance of coopers,
bakers, fish and crayfish vendors setting up their own stands in
competition with regulars.

The Grey House. This huge, four-storey building at Market
Square No 6 was the headquarters of Tadeusz Kosciuszko’s staff
after called on the Poles to join his insurrection on 24 March
1794. In 1846 it became the focal point of another uprising
headed by Jan Tyssowski and Professor Michat Wiszniewski.
The National Government in which they played the key roles
operated from the Grey House until the very end of hostilities.
Earlier, in the good old days of the Polish Commonwealth Po-
land’s first elected king Henryk Walezy came to the Grey House
to a banquet organized after his coronation by Piotr Zborowski.
The Grey House was a hideout of Samuel Zborowski, banished
by the king in the same year 1574, and condemned to death
and beheaded at Wawel ten years later after he had broken the
terms of his earlier sentence.

The Grey House is said to have been built in the 14th cen-
tury, an estimate which is sometimes backed by the story that
Kazimierz the Great had it built for his mistress Sara — hence
the name Szara (Grey House, in Pol. Kamienica Szara). In fact,
however, the Grey House is a 16th-century construction.

The Boners” House. This historic building at Market Square
No 9 (also known as Firlejowska House) is connected with the
marriage in 1605 of Maryna Mniszchéwna and Tsar of Russia,
Dmitriy Joannovich (False Dmitriy I). At that time two houses,
No 7 and 8, were joined with No 9 to have ample room for the
wedding. The marriage was solemnized in the Firlejs” private
chapel in the most extraordinary circumstances. Mniszchéwna
married Tsar Dmitriy by proxy: the bridegroom was represent-
ed by his secretary Ofnas Vlasov. The wedding was attended



1/2012

by king Zygmunt III Vasa. In the 16th century House No 9
belonged to the Boners (first to Jan Boner and then to the
famous patron of the arts Seweryn Boner who married Zo-
fia nee Betman). After the marriage of Zofia Boner with Jan
Firlej, Voivod of Cracow, the house passed into the hands of
the Firlejs. In 1574 Henryk Walezy Poland’s first elected king
stood godfather to baby Henryk Firlej.

Residence of the Embassy of the Venetian Republic. The
Venetian Embassy was located in the Grey Carp House at Mar-
ket Square No I1. It was the residence of the envoys of Doge
of Venice when they came to Cracow. Its facade is topped by
a cartouche with the coat of arms of the Most Serene Repub-
lic of Venice — a lion representing St Mark the Evangelist.
At the end of the 16th century the house passed into the
hands of the Alantses, a family of noted apothecaries who ran
a pharmacy on the ground floor. Unfortunately at the begin-
ning of the 20th century the old house was demolished; it
was replaced by new one in 1914 with the impressive facade
of 1788 carefully reconstructed.

Wierzynek. Wierzynek was the name of a Cracow merchant
who hosted a grand meeting of European monarchs invited to
Cracow by King Kazimierz the Great in September 1364. Kaz-
imierz the Great’s guest were Emperor Charles IV, King Louis I
of Hungary, King Peter I of Cyprus, King Valdemar IV of Den-
mark, Duke Ottg) of Brandenburg, Duke Wtadystaw of Opole,
Duke Bolko of Swidnica and Duke Siemowit III of Masovia.
They were all attended a banquet organized by the City Coun-
cil at Mikotaj Wierzynek’s house (the occasion, dubbed Feast
at the Wierzynek’s, passed into legend). The assembled royals
discussed issues of international politics and decided to give
more help to the King of Cyprus and start preparations for
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Prisons of Brno

Karel Schelle*

Beginnings of Prison Service in Brno

The medieval prisons played a somewhat different role as
prisons in modern times. It has to do with the nature of crimi-
nal law, considering punishment solely an act of revenge for
the offense committed. The so-called educational nature of the
penalty was a concept that was completely unknown, and the
sentence in prison was not included in the catalogue of me-
dieval punishments. Of course, there were mainly economic
reasons. Guarding prisoners and their livelihood were expen-
sive and it was economically more advantageous either to com-
pletely physically destroy the prisoner - or to execute various
mutilating punishments, which in turn had a greater effect than
incarcerating criminals. Therefore, prisons were rather excep-
tionally used especially by the nobility. For urban and tributary
population prisons (jails) served mostly, as we would say today,
detention centers, used for detention of criminals before their
execution or any other type of physical punishment.

This is probably the main reason why we don‘t know much
about the oldest prison in Brno. First mentioned probably (at
least reported in the literature) not earlier than in the 15" cen-
tury in association with the Brno Town Hall (now known as
Old Town Hall) in the premises of which thetown jail was locat-
ed.! We only know that it was built with raw bricks.

The Spilberk Prison

The unquestionably best known prison in Brno is the
Spilberk prison. A part of the fortress served as a prison since
the originally Gothic castle was built. It was only a fortress pris-
on. Good known is the period after the Battle of White Moun-
tain, associated with the imprisonment of Moravian nobility
in Spilberk. For example, after the defeat of the Estates Upris-
mg in 1620, its leading Moravian participants were imprisoned
in Spilberk for several years. Since the last quarter of the 17t
century to the early 80s of the 18™ century, there were also a
number of military personalities imprisoned such as Austrian
generals Bonneval and Wallis and the famous Pandurs Colonel
Franz Trenck, who died in Spilberk in 1749.

A fundamental change in the conception of punishment oc-
curred under the reign of Joseph II., who issued his Criminal
Code called the General Code of Crimes and Their Punishment
from 1787. In relation to penalties, here appears for the first
time an effort to enforce the corrective function of a penalty
and to maintain a moderation between crime and punishment.
And so, the cruel medieval liquidating or mutilating punish-
ments disappear from the criminal law and more penalties as-
sociated with imprisonment start to be applied. And thus the
function of prisons was enhanced.

In connection with the forthcoming changes in criminal law,
therefore the Emperor Joseph II decided in 1783 to transform
the prison in Spilberk to a civilian prison for the heaviest crimi-
nals. The heaviest criminals were sent there, such asmurderers,
robbers and counterfeiters. And later also political prisoners.
Together with the older prison building also the upper floor of
the Northern casemates (the Josephinian Tract) was renovated.
After the completion, the first prisoners were moved there in
June 1784. In December 1784, another emperor’s command
was executed and the criminals sentenced to life imprisonment
were put into the worst casemates on the lower floor. Thus,
there were gradually established 29 individual cells, assembled
from strong beams and planks, to which the prisoners were per-
manently chained. In the second half of 1785 also the upper
floor of the south casemates was adapted to prison, but was not
used until the reign of Joseph’s successor, Leopold II (Leopold
Tract).

In May 1790, however, Leopold closed the lower casemates
used for persons with life imprisonment including chaining and
introduced also further reliefs for all convicts. The upper floor
of the casemates still continued to serve as prison until the early
30s of the 19 century,

Since the late 18" century, also “political” prisoners start-
ed to reveal the overground premises of the Spilberk fortress,
among them the French revolutionary Jean B. Drouet, the Hun-
garian writer and Jacobin Ferenc Kazinczy, and later the Ital-
ian patriot and poet Silvio Pellico, whose book “My Dungeon”
made the Spilberk prison famous throughout Europe. It became
famous as a feared prison and the “prison of nations”.

In the period from the 10 June 1841 to 29" May 1855,
among others there was also a prisoner no. 1042 arrested, is
own name was Viclav Babinsky. After the abolition of the
Spilberk prison he was transferred to the Carthusian in Ji¢in
where he served the rest of his twenty-year sentence.

The Austrian prison administration protested since 1848,
that Spilberk was in a very poor condition. In 1855 the Em-
peror Franz Joseph I closed Spilberk prison and its premises
were converted into military barracks, which remained the next
hundred years. The relocation of prisoners started in the same
year by transporting women in prison in Valasské Mezifici. The
last prisoners, working on clearing, were relocated to Cejl. They
left the walls of the former royal castle on 13 February 1858.

Since then the premises of Spilberk were used only occasion-
ally for the purpose of imprisonment. During the First World
War, except soldiers also civilian opponents of the Austrian re-
gime were imprisoned there. In the first year of the Nazi oc-
cupation of Czechoslovakia several thousand Czech patriots

* Doc. JUDr. Karel Schelle, CSc., Department of the History of the State and Law, Facul ty of Law, Masaryk University Brno, Czech Republic.
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found imprisonment (and some of them even death) there.
Between 1939 - 1941 the German army carried out extensive
modifications in Spilberk and created barracks in Splrlt of the
Romantic Historicism of the Pan-German ideology.

The Cejl Prison®

The origins of the building of the former Cejl prison No.
71 dated back to the Court Decree of 4™ August 1770, which
ordered to establish one penitentiary for the whole territory of
Moravia (Moravian-Silesian provincial prison) in Brno at Cejl.
Ernst Christopher Count von Kaunic laid the foundation stone
of the penitentiary and working shop at Cejl on 20" July 1772.
In the years 1772 - 1776 the construction was completed. Al-
ready in 1779 the bishop of Brno M. E Chorinsky of Ledska
consecrated the prison chapel of the Ascension of Virgin Mary.

Shortly after completion, however, the building served for
a different purpose. In 1778 the Academy of Estates was re-
located to Brno from Olomouc and for this reason, 147 were
orphans from the Jesuit college in Brno were transferred into
anew building at Cejl. Joseph II ordered to close the orphanage
in 1784 and the building returned to its original purpose - the
penitentiary. In the years 1786-1855 there were imprisoned-
criminals convicted of less serious offenses. In the early years,
the number of prisoners ranged from 30 to 40 people, after
1790 their number increased significantly. The total number of
prisoners in the penitentiary in April 1797 was 335 heads, men
and women together.

After the battle of Austerlitz there was a hospital for Aus-
trian soldiers established in the premises of the jail. The large
complex was rebuilt between 1843 - 1844.

In the early 20" century the building of the criminal court
and the prison were renovated. Since 1904 the courthouse
was to be extended by an one-storey outbuilding and an office
building.

Unfortunately, there has not remained much information
about the events in the prison in the period between the wars.
An important source of information about this period is the
brochure ,Prison Service in the Czechoslovak Republic* from
1930, where mainly statistics on the Cejl prison in the years
1926-1929 were published. During theFirstRepublicthe Cejl
prison was governed by the Regional Court Brno, which also
resided in the prison building.

In prisons of regional courts, the arrested persons served im-
prisonment and penalties of less than one year inflicted by the
Regional Court. There were sections for women, men and teen-
agers, they could be sentenced to a maximum of six months.
The prisons of regional courts were divided into three types
depending on the occupancy.

Literature:

The prison capacity during the First Republic still did not
suit the needs of the court, and therefore suffered from constant
overcrowding. The report from 1920 shows that the average
number of prisoners in that year was 500.

The German occupying forces took only a part of the build-
ing in the first floor of the rear wing, about 16 to 20 rooms, for
their purposes in Cejl. The rest remained for the Czech Region-
al Criminal Court, where only Czech guards were employed and
the conditions here were much milder. Shared prison kitchen
was intended only for prisoners.

After the liberation the first new prisoners were mainly Ger-
mans, prisoners from the police prison, which was destroyed by
bombing, and military prisoners. Groups of police and military
prisoners left the building gradually until the end of 1945.

After the Second World War there were persons imprisoned
and executed, who were sentenced according to the so called
Major Retribution Decree.

After 1948 there were also political prisoners put in the pris-
on. Some of them were even executed, ironically on the same
gallows as Nazi criminals.

In fact, very soon after its completion the prison was no
longer sufficient for its purposes, and thus, theyear 1956 with
the final building approval of the newly-built detention center
in Brno - Bohunicebrings an end to the Cejl prison.

The Bohunice Prison

The prison in Bohunice was built in 1956 and is designed in
particular as a detention center.For serving imprisonment there
was a section with moderate regime and a detention section for
sentenced juvenile perpetrators established.

The penalty of imprisonment here is served by people sen-
tenced to imprisonment in maximum security prisonsand all
of them are employed under the direction of the prison with a
capacity of 93 beds. In addition to these permanently stationed
prisoners there are also prisoners stationed for a transitional pe-
riod of time (going to enter the prison, escorts to other courts,
etc.). The detention center Brno also has a section for serving
imprisonment in maximum security prisons. It has a capacity of
10 beds and is intended for prisoners studying universities.

In 1997, the prison hospital with rehabilitation, specialist
(internal, infectious, intermediate care unit and department of
subsequent medical care) and psychiatric pavilion started op-
erating in the premises of the Detention Center in Brno. From
1¥January 2009 the Institute of Security Detention started its
operation in the premises of the Detention Center Brno, in-
tended especially for mentally disturbed perpetrators of serious
crimes. Since 15%September 2005 the Detention Center has a
new object in Rapotice about 30 km west of Brno.
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Some Remarks on the Coins as Potential Symbols of Roman Law Tradition

Renata Vesela* — Karel Schelle®*

There are not many things symbolizing the period they were
created so well like a coin. It is an evidence of not just the eco-
nomic strength of the subject issuing the coin but also the politi-
cal and cultural maturation of such subject.

Roman coins are a beautiful proof of the matureness and cul-
ture of the human society more than two thousand years ago.
Their appearance is highly perfect, with many details especially
depicting various deities or the issuer.

The precursor of the aes signatum (signed copper) was the
so called aes rude, lump raw copper. It was a piece of copper
weighing 2 grams to 2.5 kilograms, which was used on the Ital-
ian territory as currency in the Ist millennium BC until the turn
of the 3" and 4™ century BC. Aes signatum appears as the first
Roman ,,coin” in the form of a bronze plate with dimensions 90
x 170 mm, weighing approximately 1600 grams. The image was
created by casting metal in which the Romans often saw the ani-
mal. The most common was a bull, cattle. From the Latin term
pecus (cattle) is derived the old Czech word for money - pecinka.
There may have originated even the currently used Czech word
for money; penize.

This was followed by real round shaped coins. They were also
made of copper, on both sides were reliefs. They are considered
to be the beginning of the Roman coinage. They were called aes
grave and reportedly weighed one pound or about 273 grams,
later perhaps 327 grams.

After the year 290 BC gold and silver started being used for
striking coins. Coins called didrachmas stamped with the legen-
dary she-wolf nursing the Rome’s founder, then were replaced by
staters and dinars introduced between 213 -211 BC. The dinar
was a silver coin struck in the first half of the third century BC,
whose name is probably derived from the Latin denarius. From
the Roman denarius (denarius grossus) from 211 BC probably
derived the name of the later currency - the groschen.

In recent years of the Roman Republic new gold coin called
aureus started to be struck. The coin with a weight of 5.46 to
7.28 grams and a diameter of 17-18 mm was highly valued.

Under the empire we still meet a number of other coins: solid-
us, quinarius, dupondius, follis, tremissis, centenionalis. Some of
these coins were also found in our territory. Although they ap-
pear just as individual pieces, these archaeological relics clearly
testify that the commercial and exploratory expeditions of the
Romans reached our territory. It cannot be forgotten that coins
also served to maintain military garrisons.

Some researchers believe that in many cases no direct pay-
ment occurred and Roman coins were not in circulation. They
were only used in relation a Roman trader - our market and back.
It is important to realize that the Germanic environment was
dominated by the barter trading and there was no domestic coin.
Sometimes there were used the older silver (not valid in Rome
any more) dinars, or serrati (serrated coins) struck by Rome es-
pecially for trades with Germans.

The findings of these coins in our territory are quite numer-
ous, especially individual pieces as if they were lost. Mass discov-
eries are rare and include a very large period, which could docu-
ment a partially delayed circulation not related to the validity of
coins in the territories controlled by the Romans. In particular
there are coins from 1% - 2" century and the 3 - 4 century.!

The existence of advanced coins indicates a developed bank-
ing system in ancient Rome. And here we come to the Roman
law relating to money trading.

Money trading in ancient Rome was operated by both, money
changers (nummularii), dealing with money changing and antifor-
gery, and bankers (argentarii), dealing with traditional banking
operations. The importance of both professions is not just the
fact that they facilitated business relations of that time, but it can
be found in the practical life and also in the Jaw.
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Such considerable volume of money transactions in Rome
performed by bankers caused the need for banking operations.
The banker activities were supervised especially to avoid pos-
sible future disputes. The supervision of bankers in Rome was
performed by the praefectus urbi, in provinces then by the ad-
ministrator of each province. Praefectus urbi did not carry out
just a kind of police surveillance of bankers, but also dealt with
disputes arising from their activities: D.1.12.2 Paulus LS. de
off. praef. urb. Adiri etiam ab argentariis vel adversus eos ex epistula
divi hadriani et in pecuniariis causis potest (Paulus, On town pre-
fect’s duties: According to the edict of the deificated Hadrian, he /the
prefect/ is submitted applications of bankers or against bankers relating
to money cases).

Praefectus urbi surveyed also money changers: D.1.12.1.9
Ulpianus 1.S. de off. praef. urb. Praeterea curare debebit prae-
fectus urbi, ut nummularii probe se agant circa omne negotium
suum et temperent his, quae sunt prohibita. (Ulpianus, On
town prefect’s duties: Furthermore, it is the duty of the prefect
to ensure that money changers act honestly in all their trading
and limit the / action / which are prohibited.).

Ulpianus does not inform us any more what are such prohib-
ited actions. But we can assume, that it was either the failure to
comply with the usual local currency rate, or speculations with
counterfeits.

The supervision of bankers was performed by supervising
the accounts, led by the bankers: D.2.13.10pr. Gaius 1 ad ed.
provinc. Argentarius rationes edere iubetur: nec interest cum ipso
argentario controversia sit an cum alio. (Gaius, To the provincial
edict, 1 Book: The banker is ordered to keep the accounts. It is not
a cause of dispute over whether to keep the accounts by himself / the
banker [ or / with the help of / someone else). D.2.13.10.1 Gaius 1 ad
ed. provinc. Ideo autem argentarios tantum neque alios ullos absimiles
eis edere rationes cogit, quia officium corum atque ministerium publicam
habet causam et haec principalis corum opera est, ut actus sui rationes
diligenter conficiant. (Gaius, To the provincial edict, 1% book: The
reason why the praetor orders to maintain accounts just to bankers and
not to other persons working in a different business is that activities of
those bankers are in the public interest and their main task is to main-
tain carefully accounts of what they did).

Bookkeeping of bankers was actually (at least formally)
closely guarded by the state and for that matter, from the pub-
lic point of view maintaining accounts appears as perhaps the
most important banker activity (...ministerium publicam.... sui
rationes diligenter conficiant). Everyone who was engaged in bank-
ing activities was required to maintain accounts. If a slave dealt
with such activity with his master’s permission then his master
was responsible for maintaining the accounts, even if the slave
used his peculium as capital.> Even persons who ceased their
banking activities are required to maintain accounts.? A heir of
a banker must continue the bookkeeping of the bank. In the

2 D.2,13,4,3
3. D.4,13,4,4
4 D.4,13,6,1
> D.4,13,4,5
6 D.4,13,8pr
7 D.4,13,8,1
§ D.2,13,9,3

case that the bank is a part of a coparcenary, the accounts are
to be maintained by the one who has the books.* Accounts are
maintained at that location (in that province), where banking
activities are performed, or where the business transactions was
carried out.”

All relevant business transactions were recorded in the book
of accounts by the banker (codex accepti et expensi syn. ratio accepti
et expensi). D.2.13.4pr. Ulpianus 4 ad ed. Praetor ait: ,argen-
tariae mensae exercitores rationem, quae ad se pertinet, edent adiecto die
et consule®. (Ulpianus, To the edict 4™ book: The praetor says:
»Those engaged in banking activities shall maintain accounts in matters
relating to their business, indicating the day and the consul®).

Roman bankers kept three books. One contained records of
the daily turnover, revenue and expenses. This book was called
adversalis or ephemeris. The items were then transferred once
a month to another book - the already mentioned codex accepti et
expensi. This ledger included chronological records of cash rev-
enues and expenses with receivables and liabilities of the bank.
Every creditor and debtor had his own account there (ratio).
This book had its income side (ratio accepti) and its expenditure
side (ratio expensi). Even the banker had his account in this book.
There was also a special side for non-cash payments (ratio). The
codex accepti et expensi also included records of sham claims (as if
mutuum) made with the consent of the debtor, which created
the litteratum (literary contract). In certain regular periods the
banker compiled balance (rationem putare), summed up the both
sides of the book, deducted the higher amount from the lower
(rationem subducere) and determined the balance of debts and
receivables (reliqua).

The banker was required to submit books for inspection by
the court (edere rationes). In the case that the banker did not
maintain accounts, he was threatened with punishment, even
in case of a willful and knowing error.® The punishment was the
payment of a financial compensation in the amount of what
had the financial transaction at the time when it had to be re-
corded in the respective ledger.”

Money changers were obliged to maintain accounts of all
transactions, but maintains them just on the request of the cli-
ent (in such case it was their duty).®

An interesting aspect of the relationship between banker and
customer is the question of interest (usurae). They were set by
accessoric obligation (usually stipulation), related to the primary
obligation (mostly mutuum). At the time of the Republic of the
usual level of interest varied around 12 %, under early princi-
pate around 6 %. the provinces the interests were significantly
higher (sometimes up to 48 %).

Another area affecting the business of a Roman banker
was the issue of financial compensation (compensationes). Al-
though the relationship between banker and customer, was
largely based on bona fide contracts (very often mandata), there is
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a situation, where the banker has to use an exactly given action
under stricti iuris. The banker is obliged (compensatio necessaria) to
sue his customers just after a collision of counterclaims from the
same business connection (agere cum compensatione): Gaius IV, 64.
Alia causa est illius actionis, qua argentarius experitur. nam is cogitur
cum conpensatione agere, et ea conpensatio uerbis formulae exprimitur,
adeo quidem, ut statim ab initio conpensatione facta minus intendat sibi
dari oportere. ecce enim si sestertium X milia debeat Titio, atque ei XX
debeantur, sic intendit: SI PARET TITIVM SIBI X MILIA DARE
OPORTERE AMPLIVS QVAM IPSE TITIO DEBET. (Different
situation is with that action filed by the banker /against a borrower):
Cause he is forced to sue with compensation and the compensation is ex-
pressed [directly/ with the words of the formula. Even so, that /the banker
as a result/ of performing compensation raises from the /very/ beginning
the claim, that the /defendant/ is obliged to less performance. For, if he
owes, say, 10 thousand sesterces to Titius and Titius owes him 20 thou-
sand, he raises his claim as follows: If it turns out that Titus is obliged
to give him 10 thousand more, than /what/ he owes to Titius. If he sued
Jfor just a little bit more than what was such difference, he lost the entire
dispute).”

The legal regulation of banker activities strengthened in
a certain way also the position of informal promises (pacta), in
the case of recepta argentaria. Receptum argentarium is an informal
takeover of guarantees (falling under pacta practoria) by the bank-
er, who promises on a certain day to pay on behalf of his client an
amount to a third party. For this person then emerges the action
(actio repticia) against the banker, who failed to pay the promised
amount. If such amount was covered by the client or not, there
was a current or a credit account opened accordingly.

9 Gaius IV, 68

There were also situations where the banker was broker of
an auction, cause even in such case we can find several in-
teresting institutions. Argentarius is often the organizer of an
auction, he also pays to local (forani) suppliers and producers
of goods that were auctioned. As an assistant the banker had
argentarius coactor, seeking to recover fees from non-resident
buyers (circumforani). If a thing was sold at auction, the
banker could not require the stipulated market price until the
respective thing was delivered (excepcio mercis non traditae), un-
less otherwise agreed: Gaius IV., 126a. Item si argentarius pre-
tium rei, quae in auctionem uenerit, persequatur, obicitur ei exceptio,
ut ita demum emptor damnetur, si ei res, quam emerit, tradita est, et
est iusta exceptio. sed si in auctione praedictum est, ne ante emptori
res traderetur, quam si pretium soluerit, replicatione tali argentar-
ius adiuvatur aut si praedictum est, ne aliter emptori restraderetur,
quam si pretium emptor solverit. (Also against a banker, requesting
payment of the price of an item which was sold at auction shall be
raised objection that a buyer should only be sentenced if the thing
you bought was handed over to him. And this is a fair objection. But,
if there was said in advance during the auction, that the respective
thing won’t be handed over to the buyer until he has paid the market
price, then such replica is an aid for the banker, or if it was said in
advance that such thing will be handed over to the buyer only after
having paid the market price.)'°

Examples of aspects of some legal relations between bank-
ers and customers are only for demonstration, illustrating the
frequency of financial business relations in ancient Rome,
and depending on the comprehensiveness of legal regula-
tion.
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R., Marek V.: Rim Marka Aurelia, Praha 1990 ; Kincl J.: Gaius (Ucebnice prava ve ¢tyfech knihach), Brno, 1999; Encyklopedie antiky, Praha 1974;
Slovnik antické kultury, Praha, 1974; Kurz K.: Finan¢ni a mincovni sprava za raného cfsatstvi, Num listy, XLVIL(1993), 5 - 6, pp 129 - 137; Kurz K.:
Uvod do antické numismatiky-Rimské mince, Praha 1997; Sear D. R.: Greek Imperial coins and their Values, London, 1997; Suetonius: Zivotopisy
dvancti cisafti (pfel. B.Ryba), Praha, 1974; Zimermann R.: The Law of Obligations, pp.468-9, 514-5, 764-7; Watson A.(ed.): The Digest of Justinian

[revised English-language edition], 2 vols. 1997
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